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1.191)
1.2(91)
1.3(91)
1.4 to 1.10

1.11(22,91)
1.12(22,91)
1.13(22,91)
1.14(22,91)

1.15(22,91)

1.16(22,91)
1.17(22,91)
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LABOR SERVICES DIVISION|875]

[Prior to 11/19/97, see Labor Services Division[347]]

CHAPTER 1
DESCRIPTION OF ORGANIZATION AND
PROCEDURES BEFORE THE DIVISION
DIVISION I
ADMINISTRATION
Definitions
Scope and application
Department of workforce development, division of labor services
Reserved
DIVISION II
OPEN RECORDS AND FAIR INFORMATION PRACTICES
General provisions
Request for access to records
Access to confidential records
Requests for treatment of a record as a confidential record and withholding from
examination
Procedure by which additions, dissents, or objections may be entered into certain
records
Consent to disclosure by the subject of a confidential record
Disclosure without the consent of the subject

1.18(22,91,77GA,ch1105) Availability of records

1.19(22,91)
1.20(22,91)
1.21(22,91)
1.22(22,91)
1.23(22,91)
1.24 to 1.30

1.31(17A)
1.32(17A)
1.33(17A)
1.34(17A)
1.35(17A)
1.36(17A)
1.37(17A,25B)
1.38(17A)
1.39(17A)
1.40(17A)
1.41(17A)
1.42(17A,89)
1.43(17A)
1.44(17A)
1.45(17A)
1.46(17A)
1.47(17A)

1.48 and 1.49

Routine uses
Release to a subject
Notice to suppliers of information
Data processing systems comparison
Personally identifiable information
Reserved
DIVISION III

RULE-MAKING PROCEDURES
Applicability
Advice on possible rules before notice of proposed rule adoption
Public rule-making docket
Notice of proposed rule making
Public participation
Regulatory analysis
Fiscal impact statement
Time and manner of rule adoption
Variance between adopted rule and published notice of proposed rule adoption
Exemptions from public rule-making procedures
Concise statement of reasons
Contents, style, and form of rule
Agency rule-making record
Filing of rules
Effectiveness of rules prior to publication
General statements of policy
Review by agency of rules
Reserved
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1.50(17A)
1.51(17A)
1.52(17A)
1.53(17A)
1.54(17A)
1.55(17A)
1.56(17A)
1.57(17A)
1.58(17A)
1.59(17A)
1.60(17A)
1.61(17A)
1.62 to 1.64

1.65(17A)
1.66(17A)
1.67(17A)
1.68(17A)
1.69(17A)
1.70(17A)
1.71(17A)
1.72(17A)
1.73(17A)
1.74(17A)
1.75(17A)
1.76(17A)
1.77(17A)
1.78(17A)
1.79(17A)
1.80(17A)
1.81(17A)
1.82(17A)
1.83(17A)
1.84(17A)
1.85(17A)
1.86(17A)
1.87(17A)
1.88(17A)
1.89(17A)
1.90(17A)
1.91(17A)
1.92(17A)
1.93(17A)
1.94(17A)
1.95(17A)
1.96 to 1.98

Labor Services[875]

DIVISION IV
DECLARATORY ORDERS

Petition for declaratory order
Notice of petition
Intervention
Briefs
Inquiries
Service and filing of petitions and other papers
Consideration
Action on petition
Refusal to issue order
Contents of declaratory order—effective date
Copies of orders
Effect of a declaratory order
Reserved
DIVISION V
CONTESTED CASES
Scope and applicability
Definitions
Time requirements
Requests for contested case proceeding
Notice of hearing
Presiding officer
Waiver of procedures
Disqualification
Consolidation—severance
Answer
Pleadings, service and filing
Discovery
Subpoenas
Motions
Prehearing conference
Continuances
Withdrawals
Intervention
Hearing procedures
Evidence
Default
Ex parte communication
Recording costs
Interlocutory appeals
Final decision—nonlicense decision
Final decision—Ilicense decision
Appeals and review
Applications for rehearing
Stays of agency actions
No factual dispute contested cases
Emergency adjudicative proceedings
Reserved

IAC 7/2/08
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DIVISION VI
INTEREST, FEES AND CHARGES

1.99(17A,91) Interest
1.100 Reserved
DIVISION VII
WAIVERS AND VARIANCES FROM ADMINISTRATIVE RULES
1.101(17A,91) Scope
1.102(17A,91) Petitions
1.103(17A,91) Notice and acknowledgment
1.104(17A,91) Review
1.105(17A,91) Ruling
1.106(17A,91) Public availability
1.107(17A,91) Cancellation
1.108(17A,91) Violations
1.109(17A,91) Appeals

IOWA OCCUPATIONAL
SAFETY AND HEALTH

CHAPTER 2
IOSH ENFORCEMENT, IOSH RESEARCH AND STATISTICS,
IOSH CONSULTATION AND EDUCATION

2.1(88) Scope and application
2.2(88) IOSH enforcement
2.3(88) IOSH research and statistics
2.4(88) IOSH private sector consultative services
2.5(88) IOSH public sector consultative services
2.6(88) IOSH education
CHAPTER 3

INSPECTIONS, CITATIONS AND PROPOSED PENALTIES
3.1(88) Posting of notice; availability of the Act, regulations and applicable standards
3.2(88) Objection to inspection
3.3(88) Entry not a waiver
3.4(88) Advance notice of inspections
3.5(88) Conduct of inspections
3.6(88) Representatives of employers and employees
3.7(88) Complaints by employees
3.8(88) Trade or governmental secrets
3.9(88) Imminent danger
3.10(88) Consultation with employees
3.11(88) Citations
3.12(88) Informal conferences
3.13(88) Petitions for modification of abatement date
3.14 t0 3.18 Reserved
3.19(88) Abatement verification
3.20(88) Policy regarding employee rescue activities
3.21 Reserved
3.22(88,89B) Additional hazard communication training requirements
3.23(88) Definitions

3.24(88) Occupational safety and health bureau forms
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CHAPTER 4
RECORDING AND REPORTING OCCUPATIONAL INJURIES AND ILLNESSES
4.1(88) Purpose and scope
4.2(88) First reports of injury
4.3(88) Record-keeping regulations
CHAPTER 5

RULES OF PRACTICE FOR VARIANCES, LIMITATIONS, VARIATIONS,
TOLERANCES AND EXEMPTIONS

5.1(88) Purpose and scope
5.2(88) Definitions
53 Reserved
5.4(88) Effect of variances
5.5(88) Notice of a granted variance
5.6(88) Form of documents; subscription; copies
5.7(88) Temporary variance
5.8(88) Permanent variance
5.9(88) Special variance
5.10(88) Modification and revocation of rules or orders
5.11(88) Action on applications
5.12(88) Requests for hearings on applications
5.13(88) Consolidation of proceedings
5.14(88) Notice of hearing
5.15(88) Manner of service
5.16(88) Hearing examiner; powers and duties
5.17(88) Prehearing conferences
5.18(88) Consent findings and rules or orders
5.19(88) Discovery
5.20(88) Hearings
5.21(88) Decisions of hearing examiner
5.22(88) Motion for summary decision
5.23(88) Summary decision
5.24(88) Finality for purposes of judicial review
CHAPTERS 6 and 7
Reserved
CHAPTER 8
CONSULTATIVE SERVICES
8.1(88) Purpose and scope
8.2(88) Definitions
8.3(88) Request and scheduling of an on-site consultative visit
8.4(88) Conduct of a visit
8.5(88) Relationship to enforcement
CHAPTER 9
DISCRIMINATION AGAINST EMPLOYEES
9.1(88) Introductory statement
9.2(88) Purpose of this chapter
9.3(88) General requirements of lowa Code section 88.9(3)
9.4(88) Persons prohibited from discriminating
9.5(88) Persons protected by lowa Code section 88.9(3)

9.6(88) Unprotected activities distinguished
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9.7 and 9.8
9.9(88)
9.10(88)
9.11(88)
9.12(88)

9.13 and 9.14
9.15(88)
9.16(88)
9.17(88)
9.18(88)

9.19 and 9.20
9.21(88)
9.22(88)

10.1(88)
10.2(88)
10.3(88)
10.4(88)

10.5 and 10.6
10.7(88)

10.8 to 10.11
10.12(88)
10.13 to 10.18
10.19(88)
10.20(88)

26.1(88)

Labor Services[875]

Reserved

Complaints under or related to the Act
Proceedings under or related to the Act
Testimony

Exercise of any right afforded by the Act
Reserved

Filing of complaint for discrimination
Notice of determination

Withdrawal of complaint

Arbitration or other agency proceedings
Reserved

Walkaround pay disputes

Employee refusal to comply with safety rules

CHAPTER 10
GENERAL INDUSTRY SAFETY AND HEALTH RULES
Definitions
Applicability of standards
Incorporation by reference

Analysis, p.5

Exception for hexavalent chromium exposure in metal and surface finishing job

shops
Reserved

Definitions and requirements for a nationally recognized testing laboratory

Reserved

Construction work

Reserved

Special provisions for air contaminants
Adoption by reference

CHAPTERS 11 to 25
Reserved

CHAPTER 26
CONSTRUCTION SAFETY AND HEALTH RULES
Adoption by reference

CHAPTER 27
Reserved

CHAPTER 28

OCCUPATIONAL SAFETY AND HEALTH STANDARDS FOR AGRICULTURE

28.1(88) Adoption by reference
CHAPTER 29

SANITATION AND SHELTER RULES FOR RAILROAD EMPLOYEES
29.1(88) Definitions
29.2(88) Water supply
29.3(88) Toilets
29.4(88) Eating places and lunchrooms
29.5(88) Sleeping accommodations
29.6(88) Cleanliness and maintenance

29.7(88)

Conflicts resolved
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32.11t032.4
32.5(92)

32.6

32.7(92)
32.8(92)

32.9 and 32.10
32.11(92)
32.12 t0 32.16
32.17(92)

34.1091A)
34.2(91A)
34.3(91A)
34.4091A)
34.5091A)
34.6(91A)

35.1(91A)
352(91A)
35.3(91A)
35.4(91A)
35.5(91A)

36.1091A)
36.2(91A)
36.3(91A)
36.4(91A)
36.5(91A)
36.6(91A)
36.7(91A)
36.8(91A)
36.9(91A)
36.10(91A)
36.11(91A)

Labor Services[875]

CHAPTER 30
Reserved
CHILD LABOR
CHAPTER 31
Reserved
CHAPTER 32
CHILD LABOR
Reserved
Other work
Reserved
Workweek
Terms
Reserved
Superintendent
Reserved
Definitions
CHAPTER 33
Reserved
CHAPTER 34
CIVIL PENALTIES
Civil penalties for lowa Code chapter 91A violations
Investigation

Calculation of penalty
Settlement opportunity

Notice of penalty assessment; contested case proceedings

Judicial review

CHAPTER 35
WAGE COLLECTION PAYMENT
Definitions
Right of private action
Filing a claim
Investigation
Legal action on wage claims

CHAPTER 36
DISCRIMINATION AGAINST EMPLOYEES
Definitions
Employee rights
Purposes
General requirements
Unprotected activities distinguished
Complaint under or related to the Act
Proceedings under or related to the Act
Filing of complaint for discrimination or discharge
Withdrawal of complaints
Arbitration or other agency proceedings
Decision of the commissioner

IAC 7/2/08
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CHAPTER 37
Reserved
CHAPTER 38
EMPLOYMENT AGENCY LICENSING
38.1(94A) Definitions
38.2(94A) Application and license
38.3(94A) Non-employment agency activity
38.4(94A) Complaints
38.5(17A,94A,252]) Denials, revocations, reprimands and suspensions
38.6(94A) Permissible fees charged by agency
38.7 Reserved
38.8(94A) Contracts and fee schedules
CHAPTERS 39 to 50
Reserved
RAILROADS
CHAPTERS 51 to 60
Reserved
AMUSEMENT PARKS AND RIDES
CHAPTER 61
ADMINISTRATION OF IOWA CODE CHAPTER 88A
61.1(88A) Purpose, scope and definitions
61.2(88A) Administration
61.3(88A) Exemptions
CHAPTER 62

SAFETY RULES FOR AMUSEMENT RIDES, AMUSEMENT DEVICES, AND
CONCESSION BOOTHS

62.1(88A) Purpose, scope and definitions
62.2(88A) Design criteria

62.3(88A) Concession booth requirements
62.4(88A) Walking surfaces, access and egress
62.5 and 62.6 Reserved

62.7(88A) Signal systems

62.8(88A) Hazardous materials

62.9 Reserved

62.10(88A) General environment

62.11(88A) Medical and first aid

62.12(88A) Fire protection

62.13(88A) Compressed gas and air equipment
62.14 Reserved

62.15(88A) Machinery and machine guarding
62.16 Reserved

62.17(88A) Welding, cutting and brazing
62.18(88A) Operations

62.19(88A) Electrical

CHAPTERS 63 and 64
Reserved
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ELEVATOR SAFETY BOARD ADMINISTRATIVE AND REGULATORY AUTHORITY

65.1(39A)
65.2(39A)
65.3(21,89A)
65.4(21,89A)
65.5(89A)

66.1(17A,89A)
66.2(17A,89A)
66.3(17A,89A)
66.4(17A,89A)
66.5(17A,89A)
66.6(17A,89A)
66.7(17A,89A)
66.8(17A,89A)
66.9(17A,89A)
66.10(17A,89A)
66.11(17A,89A)
66.12(17A,89A)
66.13(17A,89A)
66.14(17A,89A)
66.15(17A,89A)
66.16(17A,89A)

67.1(17A,89A)
67.2(17A,89A)
67.3(17A,89A)
67.4(17A,89A)

Labor Services[875]

ELEVATORS, ESCALATORS, AND RELATED EQUIPMENT

CHAPTER 65

Definitions

Purpose of board
Organization of board
Public meetings

Official communications

CHAPTER 66

WAIVERS OR VARIANCES FROM ADMINISTRATIVE RULES

BY THE ELEVATOR SAFETY BOARD
Waivers of rules
Applicability of rule
Criteria for waiver or variance
Filing of petition
Content of petition
Additional information
Notice
Board review procedures
Hearing procedures
Ruling
Public availability
Summary reports
Cancellation of a waiver
Violations
Defense
Judicial review

CHAPTER 67

ELEVATOR SAFETY BOARD PETITIONS FOR RULE MAKING

Petitions for rule making
Briefs

Inquiries

Board review procedures

CHAPTER 68

DECLARATORY ORDERS BY THE ELEVATOR SAFETY BOARD

68.1(17A,89A)
68.2(17A,89A)
68.3(17A,89A)
68.4(17A,89A)
68.5(17A,89A)
68.6(17A,89A)
68.7(17A,89A)
68.8(17A,89A)
63.9(17A,89A)
68.10(17A,89A)
68.11(17A,89A)
68.12(17A,89A)

Petition for declaratory order

Notice of petition

Intervention

Briefs

Inquiries

Service and filing of petitions and other papers
Board review procedures

Action on petition

Refusal to issue order

Contents of declaratory order—effective date
Copies of orders

Effect of a declaratory order
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CHAPTER 69

CONTESTED CASES BEFORE THE ELEVATOR SAFETY BOARD

69.1(17A,89A)
69.2(17A,89A)

69.3(17A,89A)

69.4(17A,89A)

69.5(17A,89A)

69.6(17A,89A)

69.7(17A,89A)

69.8(17A,89A)

69.9(17A,89A)

69.10(17A,89A)
69.11(17A,89A)
69.12(17A,89A)
69.13(17A,89A)
69.14(17A,89A)
69.15(17A,89A)
69.16(17A,89A)
69.17(17A,89A)
69.18(17A,89A)
69.19(17A,89A)
69.20(17A,89A)
69.21(17A,89A)
69.22(17A,89A)
69.23(17A,89A)
69.24(17A,89A)
69.25(17A,89A)
69.26(17A,89A)
69.27(17A,89A)
69.28(17A,89A)
69.29(17A,89A)
69.30(17A,89A)
69.31(17A,89A)

70.1(22,89A)
70.2(22,89A)
70.3(22,89A)
70.4(22,89A)
70.5(22,89A)

70.6(22,89A)

70.7(22,89A)
70.8(22,89A)
70.9(17A,89A)
70.10(22,89A)
70.11(22,89A)
70.12(21,22,89A)
70.13(22,89A)

Reconsideration of inspection report
Appeal to the board

Informal review

Delivery of notice

Contents of notice

Scope of issues

File transmitted to the board
Legal representation
Presiding officer

Service and filing

Time requirements

Waiver of procedures
Telephone and electronic proceedings
Disqualification
Consolidation and severance
Discovery

Subpoenas in a contested case
Motions

Settlements

Prehearing conference
Continuances

Withdrawals

Hearing procedures

Evidence

Ex parte communication
Interlocutory appeals
Decisions

Contested cases with no factual disputes
Applications for rehearing
Stays of board actions
Judicial review

CHAPTER 70

PUBLIC RECORDS AND FAIR INFORMATION PRACTICES

OF THE ELEVATOR SAFETY BOARD

Definitions

Statement of policy

Requests for access to records

Access to confidential records

Requests for treatment of a record as a confidential record and its withholding
from examination

Procedure by which additions, dissents, or objections may be entered into certain
records

Consent to disclosure by the subject of a confidential record

Disclosures without the consent of the subject

Routine use

Consensual disclosure of confidential records

Release to subject

Availability of records

Applicability
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70.14(17A,22,89A) Personally identifiable information
70.15(17A,21,22,89A) Other groups of records
70.16(22,89A) Data processing system

70.17(22,89A) Notice to suppliers of information

CHAPTER 71
ADMINISTRATION

71.1(89A) Definitions
71.2(89A) Inspection
71.3(89A) Accident reports
71.4(89A) Registration of conveyances
71.5(89A) Special inspector qualifications and limitations
71.6(89A) Publications available for review
71.7(89A) Other elevator regulations

CHAPTER 72

NEW INSTALLATIONS
72.1(89A) Purpose and scope
72.2(89A) Definitions
72.3(89A) Accommodating the physically disabled
72.4(89A) Electric elevators
72.5(89A) Hydraulic elevators
72.6(89A) Power sidewalk elevators
72.7(89A) Performance-based safety code
72.8(89A) Hand and power dumbwaiters
72.9(89A) Escalators and moving walks
72.10(89A) General requirements
72.11(89A) Acceptance and periodic tests and inspections of elevators, dumbwaiters, escalators
and moving walks

72.12(89A) Wind tower lifts
72.13 and 72.14  Reserved
72.15(89A) Power-operated special purpose elevators
72.16(89A) Inclined and vertical wheelchair lifts
72.17(89A) Hand-powered elevators
72.18(89A) Accommodating the physically disabled
72.19(89A) Limited-use/limited-application elevators
72.20(89A) Rack and pinion, screw-column elevators
72.21(89A) Inclined elevators
72.22(89A) Material lift elevators
72.23(89A) Elevators used for construction
72.24(89A) Construction personnel hoists

CHAPTER 73

EXISTING CONVEYANCES

73.1(89A) Purpose and scope
73.2(89A) Hoistways
73.3(89A) Car enclosure: Passenger
73.4(89A) Car enclosure: Freight
73.5(89A) Brakes
73.6(89A) Machines
73.7(89A) Electrical switches
73.8(89A) Maintenance, repairs and alterations

73.9(89A) Machine rooms
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73.10(89A) Pits
73.11(89A) Counterweights
73.12(89A) Car platforms and car slings
73.13(89A) Wire ropes—hoisting, governor and tiller
73.14(89A) Car safeties and speed governors
73.15(89A) Guide rails
73.16(89A) Existing hydraulic elevators
73.17(89A) Existing sidewalk elevators
73.18(89A) Existing hand elevators
73.19(89A) Power-operated special purpose elevators
73.20(89A) Inclined and vertical wheelchair lifts
73.21(89A) Handicapped restricted use elevators
73.22(89A) Escalators
73.23(89A) Moving walks
73.24(89A) Dumbwaiters
73.25(89A) Sprinkler retrofits and shunt trip breakers
73.26(89A) Safety bulkheads
CHAPTER 74
Reserved
CHAPTER 75
FEES
75.1(89A) New installations
75.2(89A) Alterations
75.3(89A) Periodic (annual) inspections
75.4(89A) Operating permits
75.5(89A) Construction (temporary operating) permits
75.6(89A) Extension of time for permit
75.7(89A) Special inspector license
75.8(89A) Safety test certification for own conveyance
CHAPTER 76
PERMITS
76.1(89A) Owner’s responsibility
76.2(89A) Information to be submitted
76.3(89A) Alteration permit—drawings and specifications
76.4(89A) Placement of operating permits—display of state identification number
76.5(89A) Posting of installation or major alteration permit
76.6(89A) Elevator construction permit (temporary operating)
76.7(89A) Alterations

CHAPTERS 77 to 79
Reserved

BOILERS AND PRESSURE VESSELS

CHAPTER 80
BOILER AND PRESSURE VESSEL BOARD
ADMINISTRATIVE AND REGULATORY AUTHORITY
80.1(89) Definitions
80.2(21,89) Purpose of board
80.3(89) Organization of board
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80.4(21,89)
80.5(89)

81.1(17A,89)
81.2(17A,89)
81.3(17A,89)
81.4(17A,89)
81.5(17A,89)
81.6(17A,89)
81.7(17A,89)
81.8(17A,89)
81.9(17A,89)
81.10(17A,89)
81.11(17A,89)
81.12(17A,89)
81.13(17A,89)
81.14(17A,89)
81.15(17A,89)
81.16(17A,89)

Labor Services[875]

Public meetings
Official communications

CHAPTER 81

WAIVERS OR VARIANCES FROM ADMINISTRATIVE RULES

BY THE BOILER AND PRESSURE VESSEL BOARD
Waivers of rules
Applicability of rule
Criteria for waiver or variance
Filing of petition
Content of petition
Additional information
Notice
Board review procedures
Hearing procedures
Ruling
Public availability
Summary reports
Cancellation of a waiver
Violations
Defense
Judicial review

CHAPTER 82

BOILER AND PRESSURE VESSEL BOARD PETITIONS FOR RULE MAKING

82.1(17A.89)
82.2(17A.89)
82.3(17A,89)
82.4(17A.,89)

Petitions for rule making
Briefs

Inquiries

Board review procedures

CHAPTER 83

DECLARATORY ORDERS BY THE BOILER AND PRESSURE VESSEL BOARD

83.1(17A,89)
83.2(17A,89)
83.3(17A.,89)
83.4(17A,89)
83.5(17A,89)
83.6(17A,89)
83.7(17A,89)
83.8(17A,89)
83.9(17A.89)
83.10(17A,89)
83.11(17A,89)
83.12(17A,89)

Petition for declaratory order

Notice of petition

Intervention

Briefs

Inquiries

Service and filing of petitions and other papers
Board review procedures

Action on petition

Refusal to issue order

Contents of declaratory order—effective date
Copies of orders

Effect of a declaratory order

CHAPTER 84

CONTESTED CASES BEFORE THE BOILER AND PRESSURE VESSEL BOARD

84.1(17A,89)
84.2(17A,89)
84.3(17A,89)
84.4(17A,89)
84.5(17A,89)
84.6(17A,89)

Reconsideration of inspection report
Appeal to the board

Informal review

Delivery of notice

Contents of notice

Scope of issues

IAC 7/2/08
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84.7(17A,89)
84.8(17A,89)

84.9(17A,89)

84.10(17A,89)
84.11(17A,89)
84.12(17A,89)
84.13(17A,89)
84.14(17A,89)
84.15(17A,89)
84.16(17A,89)
84.17(17A,89)
84.18(17A,89)
84.19(17A,89)
84.20(17A,89)
84.21(17A,89)
84.22(17A,89)
84.23(17A,89)
84.24(17A,89)
84.25(17A,89)
84.26(17A,89)
84.27(17A.,89)
84.28(17A,89)
84.29(17A,89)
84.30(17A,89)
84.31(17A,89)

85.1(22,89)
85.2(22,89)
85.3(22,89)
85.4(22,89)
85.5(22,89)

85.6(22,89)

85.7(22,89)
85.8(22,89)
85.9(17A.89)
85.10(22,89)
85.11(22,89)
85.12(21,22,89)
85.13(22,89)

85.14(17A,22,89)
85.15(17A,22,89)

85.16(22,89)
85.17(22,89)
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File transmitted to the board
Legal representation
Presiding officer

Service and filing

Time requirements

Waiver of procedures
Telephone and electronic proceedings
Disqualification
Consolidation and severance
Discovery

Subpoenas in a contested case
Motions

Settlements

Prehearing conference
Continuances

Withdrawals

Hearing procedures

Evidence

Ex parte communication
Interlocutory appeals
Decisions

Contested cases with no factual disputes
Applications for rehearing
Stays of board actions
Judicial review

CHAPTER 85

PUBLIC RECORDS AND FAIR INFORMATION PRACTICES

OF THE BOILER AND PRESSURE VESSEL BOARD

Definitions

Statement of policy

Requests for access to records

Access to confidential records

Requests for treatment of a record as a confidential record and its withholding
from examination

Procedure by which additions, dissents, or objections may be entered into certain
records

Consent to disclosure by the subject of a confidential record

Disclosures without the consent of the subject

Routine use

Consensual disclosure of confidential records

Release to subject

Availability of records

Applicability

Personally identifiable information

Other groups of records

Data processing system

Notice to suppliers of information

CHAPTERS 86 to 89
Reserved
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CHAPTER 90
ADMINISTRATION OF THE BOILER AND PRESSURE VESSEL PROGRAM

90.1(89) Purpose
90.2(89,261,252J) Definitions
90.3(89) Iowa identification numbers
90.4(89) National Board registration
90.5(89) Preinspection owner or user preparation
90.6(89) Inspections
90.7(89) Fees
90.8(89) Certificate
90.9(89,252],261) Special inspector commissions
90.10(89) Quality reviews, surveys and audits
90.11(89) Notification of explosion
90.12(89) Publications available for review
90.13(89) Notice prior to installation
90.14(89) Temporary boilers

CHAPTER 91

GENERAL REQUIREMENTS FOR ALL OBJECTS

91.1(89) Codes adopted by reference
91.2(89) Safety appliance
91.3(89) Pressure-reducing valves
91.4(89) Blowoff equipment
91.5(89) Location of discharge piping outlets
91.6(89) Pipe, valve, and fitting requirements
91.7(89) Electric steam generator
91.8(89) Alterations, retrofits and repairs to objects
91.9(89) Boiler door latches
91.10(89) Clearance
91.11(89) Fall protection
91.12(89) Exit from rooms containing objects
91.13(89) Air and ventilation
91.14(89) Condensate return tank
91.15(89) Conditions not covered
91.16 Reserved
91.17(89) English language and U.S. customary units required

CHAPTER 92

POWER BOILERS
92.1(89) Scope
92.2(89) Construction criteria
92.3(89) Codes adopted by reference
92.4(89) Maximum allowable working pressure for steel boilers
92.5(89) Maximum allowable working pressure and temperature for cast iron headers and
mud drums

92.6(89) Rivets
92.7(89) Safety valves
92.8(89) Boiler feeding
92.9(89) Water level indicators
92.10(89) Pressure gages
92.11(89) Steam stop valves

92.12(89) Blowoff connection
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CHAPTER 93
MINIATURE BOILERS INSTALLED PRIOR TO SEPTEMBER 20, 2006
93.1(89) Scope
93.2(89) Codes adopted by reference
93.3(89) Maximum working pressure
93.4(89) Safety valves
93.5(89) Steam stop valves
93.6(89) Water gages
93.7(89) Feedwater supply
93.8(89) Blowoff
93.9(89) Washout openings
93.10(89) Fixtures and fittings
CHAPTER 94

STEAM HEATING BOILERS, HOT WATER HEATING BOILERS AND
HOT WATER SUPPLY BOILERS

94.1(89) Scope
94.2(89) Codes adopted by reference
94.3(89) General requirements
94.4(89) Steam heating boilers installed before July 1, 1960
94.5(89) Hot water heating boilers installed before July 1, 1960
94.6(89) Hot water supply boilers installed before July 1, 1960
CHAPTER 95
WATER HEATERS
95.1(89) Scope
95.2(89) Recognized standard
95.3(89) Installation
95.4(89) Temperature and pressure relief valves
95.5(89) Shutoff valves prohibited
95.6(89) Thermal expansion
95.7(89) Stop valves
95.8(89) Carbonization
95.9(89) Leaks
95.10(89) Flues
95.11(89) Tanks
95.12(89) Galvanized pipes, valves, and fittings
CHAPTER 96
PRESSURE VESSELS
96.1(89) Codes adopted by reference
96.2(89) Objects installed prior to July 1, 1983
CHAPTERS 97 to 109
Reserved
RIGHT TO KNOW

CHAPTER 110
HAZARDOUS CHEMICAL RISKS RIGHT TO KNOW—
GENERAL PROVISIONS
110.1(88,89B) Purpose, scope and application
110.2(88,89B) Definitions
110.3(88,89B) Hazard determination
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110.4(88,89B) Labels and other forms of warning
110.5(88,89B) Material safety data sheets
110.6(88,89B) Trade secrets

CHAPTERS 111 to 129
Reserved

CHAPTER 130
COMMUNITY RIGHT TO KNOW

130.1(89B) Employer’s duty

130.2(89B) Records accessibility

130.3(89B) Application for exemption

130.4(89B) Burden of proof and criteria

130.5(89B) Formal ruling

130.6(89B) Request for information

130.7(89B) Filing with division

130.8(89B) Grounds for complaint against the employer
130.9(89B) Investigation or inspection upon complaint
130.10(89B) Order to comply

130.11(30,89B) Relationship to Emergency Planning and Community Right-to-know Act
130.12(30,89B) Information to county libraries

CHAPTERS 131 to 139
Reserved

CHAPTER 140
PUBLIC SAFETY/EMERGENCY RESPONSE RIGHT TO KNOW

140.1(89B) Signs required and adoption by reference

140.2(89B) Employer variance applications

140.3(89B) Agreement between an employer and fire department
140.4(89B) Significant amounts

140.5(89B) Information submitted to local fire department
140.6(89B) Recommended communications

140.7(89B) Procedure for noncompliance

140.8(89B) Notice of noncompliance

140.9(30,89B) Relationship to Emergency Planning and Community Right-to-know Act
CHAPTERS 141 to 149

Reserved
CONSTRUCTION—REGISTRATION AND BONDING

CHAPTER 150
CONSTRUCTION CONTRACTOR REGISTRATION

150.1(91C) Scope

150.2(91C) Definitions

150.3(91C) Registration required

150.4(91C) Application

150.5(91C) Amendments to application

150.6(91C) Fee

150.7(91C) Registration number issuance

150.8(91C) Workers’ compensation insurance cancellation notifications
150.9(91C) Investigations and complaints

150.10(91C) Citations/penalties and appeal hearings
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150.11(91C)
150.12(91C)
150.13(91C)
150.14(91C)
150.15(91C)
150.16(91C)

155.1(88B)
155.2(88B)
155.3(88B)
155.4(38B)
155.5(38B)
155.6(88B)
155.7(88B)
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Revocation of registrations and appeal hearings
Concurrent actions

Out-of-state contractor bonds

Project bonds

Blanket bonds

Bond release

CHAPTERS 151 to 154
Reserved

CHAPTER 155

ASBESTOS REMOVAL AND ENCAPSULATION
Definitions
Permit application procedures
Other asbestos regulations
Asbestos project records
Ten-day notices
License application procedures
Duplicate permits and licenses

155.8(17A,88B,252J,261) Denial, suspension and revocation

155.9(17A,88B)

160.1(91E)
160.2(91E)
160.3(91E)
160.4(91E)
160.5(91E)
160.6(91E)
160.7(91E)
160.8(91E)
160.9(91E)
160.10(91E)

170.1(90A)
170.2(90A)
170.3(90A)
170.4(90A)
170.5(90A)
170.6(90A)
170.7(90A)

Contested cases

CHAPTERS 156 to 159
Reserved

CHAPTER 160
EMPLOYER REQUIREMENTS RELATING TO
NON-ENGLISH SPEAKING EMPLOYEES
Purpose and scope
Definitions
Comprehension of employment
Interpreters
Community services referral agent
Active recruitment of non-English speaking employees
Employee’s return to location of recruitment
Inspections and investigations
Exemptions
Enforcement and penalties

CHAPTERS 161 to 169
Reserved

WRESTLING AND BOXING

CHAPTER 170
OPERATIONS OF ADVISORY BOARD
Scope
Membership
Time of meetings
Notification of meetings
Attendance and participation by the public
Quorum and voting requirements
Minutes, transcripts and recording of meetings

Analysis, p.17
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171.1(90A)
171.2(90A)
171.3(90A)
171.4(90A)
171.5(90A)
171.6(90A)
171.7(90A)

172.1(90A)
172.2(90A)
172.3(90A)
172.4(90A)
172.5(90A)
172.6(90A)
172.7(90A)
172.8(90A)
172.9(90A)
172.10(90A)
172.11(90A)
172.12(90A)
172.13(90A)
172.14(90A)
172.15(90A)
172.16(90A)
172.17(90A)
172.18(90A)

173.1(90A)
173.2(90A)
173.3(90A)
173.4(90A)
173.5(90A)
173.6(90A)
173.7(90A)
173.8(90A)
173.9(90A)
173.10(90A)
173.11(90A)
173.12(90A)
173.13(90A)
173.14(90A)
173.15(90A)
173.16(90A)
173.17(90A)
173.18(90A)
173.19(90A)
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CHAPTER 171

GRANT APPLICATIONS AND AWARDS
Scope
Application process
Grant process
Evaluation
Termination
Financial management
Adjustments and collections

CHAPTER 172
PROFESSIONAL WRESTLING
Limitation of bouts
Fall
Out-of-bounds
Disqualification
Failure to break hold
Prohibition against hanging on
Abusing referee
Prohibited materials in ring
Contestants’ grooming
Time between falls
Contestants’ arrival
Contestants of the opposite sex prohibited
Separation of boxing and wrestling
Public safety
Health of wrestler
Wrestling outside of ring
Advertising
Responsibility of promoter

CHAPTER 173
PROFESSIONAL BOXING
Limitation of rounds
Weight restrictions
Age restrictions
Injury
Knockdown
Limitation on number of bouts
Contestants’ arrival
Persons allowed in the ring
Protection of hands
Scoring
Gloves
Proper attire
Use of substances
“Down”
Foul
Penalties
Weight classes
Attendance of commissioner
Weighing of contestants
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173.20(90A)
173.21(90A)
173.22(90A)
173.23(90A)
173.24(90A)
173.25(90A)
173.26(90A)
173.27(90A)
173.28(90A)
173.29(90A)
173.30(90A)
173.31(90A)
173.32(90A)
173.33(90A)
173.34(90A)
173.35(90A)
173.36(90A)
173.37(90A)
173.38(90A)
173.39(90A)
173.40(90A)
173.41(90A)
173.42(90A)
173.43(90A)
173.44(90A)
173.45(90A)
173.46(90A)
173.47(90A)
173.48(90A)
173.49(90A)
173.50(90A)
173.51(90A)
173.52(90A)
173.53(90A)
173.54(90A)

174.1(90A)
174.2(90A)
174.3(90A)
174.4(90A)
174.5(90A)
174.6(90A)
174.7(90A)
174.8(90A)
174.9(90A)
174.10(90A)
174.11(90A)
174.12(90A)
174.13(90A)

Labor Services[875]

Officials

General requirements
Public safety

Excessive coaching
Abusive language

Locker rooms

Contracts

Ring requirements

Ring posts

Ropes

Ring floor

Bell

Gloves

Referee’s duties

Chief second

Naming referee

Reasons for stopping bout
Forfeit of purse
Inspection for foreign substances
Shaking hands

Assessing fouls

Delaying prohibited
Count

Intentional foul

Use of the ropes
Attending ring physician
Technical knockout
Timekeeper

Seconds

Requirements for seconds
Use of water

Stopping the fight
Removing objects from ring
Decision

Blood-borne disease testing

CHAPTER 174
ELIMINATION TOURNAMENTS
Purpose and scope
Bouts, rounds and rest periods
Protective equipment
Weight restrictions
Down
Suspension
Training requirements
Judges
Public safety
Impartiality of timekeeper
Ringside
Physical examination—female contestants
Contestants of opposite sex prohibited
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175.1(90A)
175.2(90A)
175.3(90A)
175.4(90A)

176.1(90A)
176.2(90A)
176.3(90A)
176.4(90A)

177.1(90A)
177.2(90A)
177.3(90A)
177.4(90A)
177.5(90A)
177.6(90A)
177.7(90A)
177.8(90A)
177.9
177.10(90A)

215.1(91D)
215.2(91D)
215.3(91D)
215.4(91D)
215.5(91D)

216.1(91D)
216.2(91D)
216.3(91D)

216.4(91D)
216.5(91D)
216.6(91D)
216.7(91D)
216.8(91D)
216.9(91D)
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CHAPTER 175
AMATEUR BOXING
Purpose
Application
Verification
Forms

CHAPTER 176
PROFESSIONAL KICKBOXING
Scope and purpose
WKA rules adopted by reference
Professional boxing rules adopted by reference
Additional provisions

CHAPTER 177
PROFESSIONAL SHOOT FIGHTING
Scope and purpose
Responsibilities of promoter
Equipment specifications
Event
Contestants
Procedural rules
Decision
Forfeit of purse
Reserved
Health insurance

CHAPTERS 178 to 214
Reserved

MINIMUM WAGE

CHAPTER 215
MINIMUM WAGE SCOPE AND COVERAGE
Requirement to pay
Initial employment wage rate
Definitions
Exceptions
Interpretative guidelines

CHAPTER 216
RECORDS TO BE KEPT BY EMPLOYERS

Form of records—scope of rules

Employees subject to minimum wage

Bona fide executive, administrative, and professional employees (including
academic administrative personnel and teachers in elementary or secondary
schools), and outside sales employees employed pursuant to 875—subrule
215.4(1)

Posting of notices

Records to be preserved three years

Records to be preserved two years

Place for keeping records and their availability for inspection

Computations and reports

Petitions for exceptions
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216.10

216.11 t0 216.26

216.27(91D)
216.28(91D)
216.29

216.30(91D)

216.31(91D)
216.32
216.33(91D)

217.1
217.2(91D)
217.3(91D)
217.4(91D)
217.5(91D)
217.6(91D)
217.7(91D)

217.8t0 217.24

217.25(91D)
217.26

217.27(91D)
217.28

217.29(91D)
217.30(91D)
217.31(91D)
217.32(91D)

217.33 and 217.34

217.35(91D)
217.36(91D)
217.37(91D)
217.38(91D)
217.39(91D)
217.40(91D)

217.41 to0 217.49

217.50(91D)
217.51(91D)
217.52(91D)
217.53(91D)
217.54(91D)
217.55(91D)
217.56(91D)
217.57(91D)
217.58(91D)
217.59(91D)
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Reserved

EMPLOYEES SUBJECT TO MISCELLANEOUS EXEMPTIONS

Reserved

Board, lodging, or other facilities

Tipped employees

Reserved

Learners, apprentices, messengers, students, or persons with a disability employed
under special certificates as provided in the federal Fair Labor Standards Act,
29 US.C. 214

Industrial homeworkers

Reserved

Employees employed in agriculture pursuant to 875—subrule 215.4(6)

CHAPTER 217

WAGE PAYMENTS
Reserved
Purpose and scope
“Reasonable cost”
Determinations of “reasonable cost”
Determinations of “fair value”
Effects of collective bargaining agreements
Request for review of tip credit
Reserved
Introductory statement
Reserved
Payment in cash or its equivalent required
Reserved
Board, lodging, or other facilities
“Furnished” to the employee
“Customarily” furnished
“Other facilities”
Reserved
“Free and clear” payment; “kickbacks”
Payment where additions or deductions are involved
Offsets
Amounts deducted for taxes
Payments to third persons pursuant to court order
Payments to employee’s assignee
Reserved
Payments to tipped employees
Conditions for taking tip credits in making wage payments
General characteristics of “tips”
Payments which constitute tips
Tip pooling
Examples of amounts not received as tips
“More than $30 a month in tips”
Receiving the minimum amount “customarily and regularly”
Initial and terminal months
The tip wage credit
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CHAPTER 218
EMPLOYEES EMPLOYED IN A BONA FIDE EXECUTIVE, ADMINISTRATIVE, OR
PROFESSIONAL CAPACITY (INCLUDING ANY EMPLOYEE EMPLOYED IN THE CAPACITY
OF ACADEMIC ADMINISTRATIVE PERSONNEL OR TEACHER IN ELEMENTARY OR

SECONDARY SCHOOLS), OR IN THE CAPACITY OF OUTSIDE SALESPERSON

218.1(91D)
218.2(91D)
218.3(91D)
218.4

218.5(91D)
218.6(91D)

218.7t0 218.100

218.101(91D)
218.102(91D)
218.103(91D)
218.104(91D)
218.105(91D)
218.106(91D)
218.107(91D)
218.108(91D)
218.109(91D)
218.110(91D)
218.111(91D)
218.112(91D)
218.113(91D)
218.114(91D)
218.115(91D)
218.116(91D)
218.117(91D)
218.118(91D)
218.119(91D)

218.120 to 218.200

218.201(91D)
218.202

218.203(91D)
218.204

218.205(91D)
218.206(91D)
218.207(91D)
218.208

218.209(91D)
218.210(91D)
218.211(91D)
218.212(91D)
218.213(91D)
218.214(91D)
218.215(91D)

218.216 to 218.300

Executive

Administrative

Professional

Reserved

Outside salesperson

Special provision for motion picture producing industry
Reserved

BONA FIDE EXECUTIVE CAPACITY
General
Management
Primary duty
Department or subdivision
Two or more other employees
Authority to hire or fire
Discretionary powers
Work directly and closely related
Emergencies
Occasional tasks
Nonexempt work generally
Percentage limitations on nonexempt work
Sole-charge exception
Exception for owners of 20 percent interest
Working supervisor
Trainees, executive
Amount of salary required
Salary basis
Special proviso for high-salaried executives
Reserved

BONA FIDE ADMINISTRATIVE CAPACITY

Types of administrative employees
Reserved
Nonmanual work
Reserved
Directly related to management policies or general business operations
Primary duty
Discretion and independent judgment
Reserved
Percentage limitations on nonexempt work
Trainees, administrative
Amount of salary or fees required
Salary basis
Fee basis
Special proviso for high-salaried administrative employees
Elementary or secondary schools and other educational establishments and

institutions

Reserved
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218.301(91D)
218.302(91D)
218.303(91D)
218.304(91D)
218.305(91D)
218.306(91D)
218.307(91D)
218.308

218.309(91D)
218.310(91D)
218.311(91D)
218.312(91D)
218.313(91D)
218.314(91D)
218.315(91D)

218.316 to 218.499

218.500(91D)
218.501(91D)
218.502(91D)
218.503(91D)
218.504(91D)
218.505(91D)
218.506(91D)
218.507(91D)
218.508(91D)

218.509 to 218.599

218.600(91D)
218.601(91D)
218.602(91D)

219.1
219.2(91D)
219.3(91D)
219.4(91D)
219.5(91D)
219.6(91D)
219.7 to 219.99
219.100(91D)
219.101(91D)
219.102(91D)
219.103(91D)
219.104(91D)
219.105(91D)
219.106(91D)
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BONA FIDE PROFESSIONAL CAPACITY
General
Learned professions
Artistic professions
Primary duty
Discretion and judgment
Predominantly intellectual and varied
Essential part of and necessarily incident to
Reserved
Twenty percent nonexempt work limitation
Trainees, professional
Amount of salary or fees required
Salary basis
Fee basis
Exception for physicians, lawyers, and teachers
Special proviso for high-salaried professional employees
Reserved

OUTSIDE SALESPERSON

Definition of “outside salesperson”
Making sales or obtaining orders
Away from employer’s place of business
Incidental to and in conjunction with sales work
Promotion work
Driver salespersons
Nonexempt work generally
Twenty percent limitation on nonexempt work
Trainees, outside salespersons

Reserved

SPECIAL PROBLEMS
Combination exemptions
Special provision for motion picture producing industry
Special proviso concerning executive and administrative employees in multistore
retailing operations

CHAPTER 219
APPLICATION OF THE FAIR LABOR STANDARDS ACT
TO DOMESTIC SERVICE
Reserved
Purpose and scope
Domestic service employment
Babysitting services
Casual basis
Companionship services for the aged or infirm
Reserved
Application of minimum wage and overtime provisions
Domestic service employment
Live-in domestic service employees
Babysitting services in general
Babysitting services performed on a casual basis
Individuals performing babysitting services in their own homes
Companionship services for the aged or infirm
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219.107(91D)
219.108

219.109(91D)
219.110(91D)

220.1(91D)
220.2(91D)
220.3 t0 220.10
220.11(91D)
220.12(91D)
220.13 t0 220.19
220.20(91D)
220.21(91D)
220.22 to 220.26
220.27(91D)
220.28(91D)
220.29

220.30
220.31(91D)
220.32 to 220.49

220.50(91D)
220.51 to 220.99

220.100(91D)
220.101(91D)
220.102(91D)
220.103(91D)
220.104(91D)
220.105(91D)
220.106(91D)

220.107 to 220.199

220.200 to 220.220

220.221(91D)
220.222(91D)
220.223(91D)
220.224

220.225(91D)
220.226(91D)
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Yard maintenance workers
Reserved

Third-party employment
Record-keeping requirements

CHAPTER 220
APPLICATION OF THE FAIR LABOR STANDARDS ACT

TO EMPLOYEES OF STATE AND LOCAL GOVERNMENTS

Definitions

Purpose and scope

Reserved

Exclusion for elected officials and their appointees
Exclusion for employees of legislative branches
Reserved

Introduction

Compensatory time and compensatory time off
Reserved

Payments for unused compensatory time

Other compensatory time

Reserved

OTHER EXEMPTIONS
Reserved

Substitution—federal Fair Labor Standards Act, 29 U.S.C. 207(p)(3)

Reserved

RECORD KEEPING
Records to be kept of compensatory time
Reserved

VOLUNTEERS

General
“Volunteer” defined
Employment by the same public agency
“Same type of services” defined
Private individuals who volunteer services to public agencies
Mutual aid agreements
Payment of expenses, benefits, or fees

Reserved

FIRE PROTECTION AND LAW ENFORCEMENT
EMPLOYEES OF PUBLIC AGENCIES

Reserved
Compensable hours of work
Sleep time
Meal time
Reserved
Early relief
Training time

IAC 7/2/08
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CHAPTER 1
DESCRIPTION OF ORGANIZATION AND

PROCEDURES BEFORE THE DIVISION
[Prior to 9/24/86, Labor, Bureau of[530]]
[Prior to 12/2/98, see 347—Ch 1]

DIVISION I
ADMINISTRATION

875—1.1(91) Definitions. The definitions of terms in lowa Code section 17A.2 shall apply to these terms
as they are used throughout this chapter. In addition, as used in this chapter:
“Commissioner” means the labor commissioner of the division of labor services or designee.
“Division” means the division of labor services of the department of workforce development.

875—1.2(91) Scope and application. This chapter describes the organization of the division, the laws
it enforces, and the methods by which and location where the public may obtain information or make
submissions or requests.

875—1.3(91) Department of workforce development, division of labor services. The division is the
office of the commissioner and consists of the commissioner and those employees who discharge the
duties and responsibilities imposed upon the commissioner by the laws of this state. The commissioner
has control, supervision and authority to enforce the following chapters and sections of the Iowa
Code: section 30.7, lowa Emergency Response Commission, Duties to be Allocated to Department
of Workforce Development; section 85.68, Workers’ Compensation Division, Actions—Collection of
Payments—Subrogation; chapter 88, Occupational Safety and Health; chapter 88A, Safety Inspection
of Amusement Rides; chapter 8B, Removal and Encapsulation of Asbestos; chapter 89, Boilers
and Unfired Steam Pressure Vessels; chapter 89A, State Elevator Code; chapter 89B, Hazardous
Chemicals Risks—Right to Know; chapter 90A, Boxing and Wrestling; chapter 91, Division of
Labor Services; chapter 91A, Wage Payment Collection; chapter 91C, Registration of Construction
Contractors; chapter 91D, Minimum Wage; chapter 91E, Non-English Speaking Employees; chapter
92, Child Labor; chapter 94, State Free Employment Service and Employment Agencies; and chapter
95, License for Employment Agencies. The division consists of four bureaus: Occupational Safety
and Health Enforcement Bureau (enforces occupational safety and health rules in workplaces through
inspections based on accidents, complaints, and programmed inspections); Occupational Safety and
Health Consultation and Education Bureau (conducts occupational safety and health inspections at the
request of an employer and conducts educational programming); Inspections and Reporting Bureau
(conducts amusement ride, elevator and boiler inspection and maintains statistical information on
the worker’s illnesses and injuries and the division’s inspection activities); and Employee Protection
Bureau (responsible for child labor, wage payment and collection, minimum wage, employment agency
licensing, workplace standards, asbestos removal and encapsulation contractor permits and licensing of
professions engaged in removal and encapsulation, community and emergency response right to know,
EPCRA, out-of-state construction contractor bonding, construction contractor registration, non-English
speaking employee’s rights, and death assessment collection). The licensing and supervision of
professional boxing and wrestling are the responsibility of the commissioner. Information may be
obtained and submissions or requests may be made by contacting the Department of Workforce
Development, Division of Labor Services, 1000 East Grand Avenue, Des Moines, Iowa 50319. The
telephone number is (515)281-3606. All correspondence and payment of fees and costs relating to the
division shall be submitted directly to the division.

875—1.4 to 1.10 Reserved.
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DIVISION II
OPEN RECORDS AND FAIR INFORMATION PRACTICES

875—1.11(22,91) General provisions.

1.11(1) Statement of policy. These rules are intended to implement lowa Code chapter 22. Division
staff shall cooperate with members of the public and other agencies in implementing the provisions of
these rules.

1.11(2) Scope of rules. Rules 875—1.11(22,91) to 875—1.23(22,91) do not:

a. Require the division to index or retrieve records which contain information about an individual
by that person’s name or other personal identifier.

b. Make available to the general public a record which would otherwise not be available to the
general public under lowa Code chapter 22.

c¢.  Govern a record in the possession of the division which is governed by the rules of another
agency.

d.  Apply to grantees, including local governments or subdivisions thereof, administering
state-funded programs, unless otherwise provided by law or agreement.

e. Make available records compiled by the division in reasonable anticipation of court litigation
or formal administrative proceedings. The availability of these records to the general public or to any
subject individual or party to the litigation or proceeding shall be governed by applicable legal and
constitutional principles, statutes, rules of discovery, evidentiary privileges, and applicable rules of the
division.

£ Apply to records which are not yet in existence.

g Require the division to create, compile, or procure a record solely for the purpose of making it
available.

h.  Limit distribution of materials created or obtained by the division for the purpose of public
distribution such as publications and lending materials.

1.11(3) Warranty. No warranty of the accuracy or completeness of any record is made.

1.11(4) Definitions.

“Agency” means any executive branch federal, state, or local governmental unit including, but not
limited to, boards, commissions, departments and offices. Private employment agencies are not included.

“Confidential record” means a record which is not available as a matter of right for examination
and copying by members of the public under applicable provisions of law. Confidential records include
records or information contained in records that the division is prohibited by law from making available
for examination by members of the public. Also included are records or information contained in records
that are specified as confidential by lowa Code section 22.7 or other provision of law, but that may be
disclosed upon order of a court, by the lawful custodian, or by another person duly authorized to release
the record. Inclusion in a record of information declared confidential by an applicable provision of law
does not necessarily make that entire record a confidential record.

“Custodian”” means the division or a person lawfully delegated authority to act for the division in
implementing lowa Code chapter 22.

“Division”” means the division of labor services.

“Open record” means a record other than a confidential record.

“Personally identifiable information” means information about or pertaining to an individual in a
record which identifies the individual and which is contained in a record system.

“Record” means the whole or a part of a division “public record” as defined in lowa Code section
22.1.

“Record system” means any group of records under the control of the division from which a record
may be retrieved by a personal identifier such as the name of an individual, number, symbol, or other
unique retriever assigned to an individual.



IAC 7/2/08 Labor Services[875] Ch1,p3

875—1.12(22,91) Request for access to records.

1.12(1) Location of record. A request for access to a record should be directed to the labor
commissioner or the particular division office where the record is kept. If the location of the record is
not known by the requester, the request shall be directed to Division of Labor Services, 1000 E. Grand
Avenue, Des Moines, lowa 50319. If a request for access to a record is misdirected, division personnel
will promptly forward the request to the appropriate person within the division.

1.12(2) Office hours. Open records shall be made available during all customary office hours, which
are 8 a.m. to 4:30 p.m. daily, excluding Saturdays, Sundays, and legal holidays.

1.12(3) Request for access. A request for access to open records shall identify the particular record
sought by name or description in order to facilitate the location of the record. Written requests shall
include the name, address, and telephone number of the person requesting the information. A person
shall not be required to give a reason for requesting an open record.

1.12(4) Response to request. The response to a request for a single, open record shall generally be
immediate. If the size or nature of the request requires time for compliance, the custodian shall comply
with the request as soon as feasible. Examples of situations where a request may be delayed include, but
are not limited to, the following:

a. Searching for, collecting, and copying a voluminous amount of separate and distinct records
included in a single request, especially if both confidential and open records are included.

b.  Retrieving a record from archival storage.

c¢.  Any of the purposes authorized by lowa Code subsections 22.8(4) and 22.10(4).

d.  Specialized reproduction of records such as but not limited to videotapes and audiotapes.

The custodian may deny access to the record by a member of the public only on the grounds that a
denial is warranted under lowa Code subsections 22.8(4) and 22.10(4), or that the record is a confidential
record, or that disclosure is prohibited by a court order. Access by amember of the public to a confidential
record is limited by law and may generally be provided only in accordance with the provisions of rule
875—1.13(22,91) and other applicable provisions of law.

1.12(5) Security of record. No requester may, without permission from the custodian, search or
remove any record, nor may a requester reorganize or damage division records. Examination and copying
of division records shall be supervised by the custodian.

1.12(6) Copying. A reasonable number of copies of an open record may be made in the division’s
office. If appropriate equipment is not available in the division office where an open record is kept, the
custodian shall permit its examination in that office and shall arrange for copies to be made. The division
shall not copy materials where to do so may constitute a violation of law.

1.12(7) Fees.

a. When charged. The division may charge fees in connection with the examination or copying
of records. To the extent permitted by applicable provisions of law, the payment of fees may be waived
when the imposition of fees is inequitable or when a waiver is in the public interest.

b.  Copying and postage costs. Price schedules for published materials and for photocopies of
records supplied by the division shall be available in division offices. Copies of records may be made
for members of the public on division photocopy machines or from electronic storage systems at the
posted cost. Actual costs of shipping may also be charged to the requester.

c.  Supervisory fee. Anhourly fee may be charged for actual division expenses in searching for and
supervising the examination and copying of requested records if time required is in excess of 15 minutes.
The fee shall be based upon the pay scale of the employee involved and other actual costs incurred. The
custodian shall make available in division offices the hourly fees to be charged.

d.  Payment.

(1) The custodian may require a requester to make an advance payment to cover all or part of the
estimated fee.

(2) When arequester has previously failed to pay a fee chargeable under this subrule, the custodian
may require payment in full of any amount previously due and advance payment of the full amount of
an estimated fee chargeable under this subrule before the custodian processes a new request from that
requester.
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875—1.13(22,91) Access to confidential records. Under Iowa Code section 22.7 or other applicable
provisions of law, the custodian may disclose certain confidential records to one or more members of
the public. Other provisions of law authorize or require the custodian to release specified confidential
records under certain circumstances or to particular persons. In requesting the custodian to permit the
examination and copying of the confidential record, the following procedures apply and are in addition
to those specified for requests for access to records in rule 875—1.12(22,91).

1.13(1) Proof of identity. A person requesting access to a confidential record may be required to
provide proof of identity or authority to secure access to the record.

1.13(2) Requests. The custodian may require a request to examine or copy a confidential record to
be made in writing. A person requesting access to such a record may be required to sign a certified
statement or affidavit enumerating the specific reasons justifying access to the confidential record and to
provide any proof necessary to establish relevant facts.

1.13(3) Notice to subject of record and opportunity to obtain injunction. After the custodian receives
a request for access to a confidential record, and before the custodian releases the record, the custodian
may make reasonable efforts to notify promptly any person who is a subject of that record, is identified
in that record, and whose address or telephone number is contained in that record. To the extent the delay
is practicable and in the public interest, the custodian may give the subject a reasonable opportunity to
seek an injunction under Iowa Code section 22.8 and indicate to the subject of the record the specific
period of time during which disclosure will be delayed for that purpose.

1.13(4) Request denied. When the custodian denies a request for access to a confidential record, the
custodian shall promptly notify the requester. If the requester indicates to the custodian that a written
notification of the denial is desired, the custodian shall provide notification, signed by the custodian,
including:

a. The name and title or position of the custodian responsible for the denial; and

b. A brief statement of the reasons for the denial.

1.13(5) Request granted. When the custodian grants a request for access to a confidential record to
a particular person, the custodian shall notify that person and indicate any lawful restrictions imposed
by the custodian on that person’s examination and copying of the record.

875—1.14(22,91) Requests for treatment of a record as a confidential record and withholding from
examination. The custodian may treat a record as a confidential record and withhold the record from
examination and copying only to the extent that the custodian is authorized by lowa Code section 22.7,
another applicable provision of law, or a court order.

1.14(1) Persons who may request. Any person who would be aggrieved or adversely affected by
disclosure of a record and who asserts the custodian is authorized to treat the record as confidential by
Iowa Code section 22.7, another applicable provision of law, or a court order, may request the record be
treated as a confidential record and be withheld from public inspection.

1.14(2) Request. A request that a record be treated as a confidential record and be withheld from
public inspection shall be in writing and filed with the custodian. The request shall set forth the legal
and factual basis justifying confidential treatment for the record, and the name, address, and telephone
number of the person authorized to respond to any inquiry or action of the custodian concerning the
request. A person requesting treatment of a record as a confidential record may also be required to sign
a certified statement or affidavit enumerating the specific reasons justifying the treatment of that record
as a confidential record and to provide any proof necessary to establish relevant facts. Requests for
treatment of a record as a confidential record for a limited time period shall also specify the time period
for which confidential treatment is requested.

A person filing such a request shall, if possible, accompany the request with a copy of the record
in question from which those portions for which such confidential record treatment has been requested
have been deleted. If the original record is being submitted to the division by the person requesting
such confidential treatment at the time the request is filed, the person shall indicate conspicuously on the
original record that all or portions of it are confidential.
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1.14(3) Failure to request. The custodian may treat a record as confidential even if no request has
been received. However, if a person who has submitted business information to the division does not
request that it be withheld from public inspection under lowa Code section 22.7, the custodian of records
containing that information may proceed as if that person has no objection to disclosure.

1.14(4) Timing of decision. A decision by the custodian with respect to the disclosure of a record to
members of the public may be made when a request for its treatment as a confidential record is filed or
when the custodian receives a request for access to the record by a member of the public.

1.14(5) Request granted. 1f a request for such confidential record treatment is granted, a copy of the
record from which the matter in question has been redacted or deleted will be made available for public
inspection in lieu of the original record. If the custodian subsequently receives a request for access to
the original record, the custodian may make reasonable and timely efforts to notify any person who has
filed a request for its treatment as a confidential record of the request.

1.14(6) Request denied. 1f a request that a record be treated as a confidential record and be withheld
from public inspection is denied, the custodian shall notify the requester in writing of that determination
and the reasons. On application by the requester, the custodian may engage in a good-faith, reasonable
delay in allowing examination of the record so that the requester may seek injunctive relief under
the provisions of Iowa Code section 22.8, or other applicable provision of law. The custodian shall
notify the requester in writing of the time period allowed to seek injunctive relief or the reasons for the
determination that no reasonable grounds exist to justify the treatment of that record as a confidential
record. The custodian may extend the period of good-faith, reasonable delay in allowing examination
of the record so that the requester may seek injunctive relief only if no request for examination of
that record has been received, if a court directs the custodian to treat it as a confidential record, to the
extent permitted by another applicable provision of law, or with the consent of the person requesting
access. However, such a record shall not be withheld from public inspection for any period of time if
the custodian determines that the requester had no reasonable grounds to justify the treatment of that
record as a confidential record.

875—1.15(22,91) Procedure by which additions, dissents, or objections may be entered into certain
records. Except as otherwise provided by law, a person may have a written statement of additions,
dissents, or objections entered into a record containing personally identifiable information pertaining to
that person. However, this does not authorize a person who is a subject of a record to alter the original
copy or to expand the official record of any division proceeding. Written statements of additions, dissents,
or objections shall be sent to the custodian or to the Labor Commissioner, 1000 E. Grand Avenue,
Des Moines, lowa 50319. Written statements of additions, dissents, or objections must be dated and
signed and shall include the current address and telephone number of the requester or the requester’s
representative.

875—1.16(22,91) Consent to disclosure by the subject of a confidential record. A person who is
the subject of a confidential record may have a copy of the portion of that record concerning the subject
disclosed to a third party to the extent permitted by law. A request for such a disclosure must be in writing
and must identify the particular record or records that may be disclosed, and the particular person or class
of persons to whom the record may be disclosed and, where applicable, the time period during which
the record may be disclosed. The person who is the subject of the record and, where applicable, the
person to whom the record is to be disclosed, may be required to provide proof of identity. Additional
requirements may be necessary for special classes of records. Appearance of counsel before the division
on behalf of a person who is the subject of a confidential record is deemed to constitute consent for the
division to disclose records about that person to the person’s attorney.

A letter from a subject of a confidential record to a public official which seeks the official’s
intervention on behalf of the subject in a matter that involves the division may to the extent permitted
by law be treated as an authorization to release relevant information about the subject to the official.
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875—1.17(22,91) Disclosure without the consent of the subject. Disclosure of a confidential record
may occur without the consent of the subject to the extent allowed by law. Following are instances where
the division may disclose records without consent of the subject and usually without notice:

1.17(1) For aroutine use as described in rule 875—1.19(22,91) or in the notice for a particular record
system.

1.17(2) To another agency for a civil, administrative, or criminal law enforcement activity.

1.17(3) To a requester who has provided the division with advance written assurance that the record
will be used solely as a statistical research or reporting record; provided, that the record is transferred in
a form that does not identify the subject.

1.17(4) To a requester pursuant to a showing of compelling circumstances affecting the health or
safety of any individual if a notice of the disclosure is transmitted to the last-known address of the subject.

1.17(5) To the legislative services agency under lowa Code section 2A.3.

1.17(6) In response to a court order or subpoena.

1.17(7) Disclosures in the course of division employee disciplinary proceedings.

1.17(8) To the citizens’ aide under lowa Code section 2C.9(3).

875—1.18(22,91,77GA,ch1105) Availability of records.

1.18(1) General. Any division record or portion of a record is an open record unless it is a
confidential record as listed at 1.18(2). Any division record may be confidential, either in whole or in
part, depending on its contents, except the following:

a. State performance activity measures; directives adopted by IOSH; and citations issued and
received pursuant to lowa Code chapter 88.

b.  Operating permits and certificates of insurance relating to amusement devices or rides,
concession booths, or related electrical equipment covered by lowa Code chapter 88A.

c. List of permitted asbestos removal and encapsulation companies and asbestos ten-day
notifications pursuant to lowa Code chapter 88B.

d.  Certificates of inspection concerning objects covered by lowa Code chapter 89.

e. List of owners of facilities regulated under lowa Code chapter 89A and related permits and
certificates of insurance.

£ Listof registered professional boxers and bonds filed by fight promoters pursuant to lowa Code
chapter 90A.

g Lists of formerly registered construction contractors; bonds and certificates of insurance filed
by construction contractors pursuant to lowa Code chapter 91C; and citations issued pursuant to lowa
Code chapter 91C.

h.  Towa child labor Form III collected pursuant to lowa Code chapter 92.

i.  List of private employment agencies licensed pursuant to lowa Code chapter 95.

j. Lists of publications and educational materials available to the public; unaltered copies of
documents published by the division; administrative rules; interstate agreements and interagency
agreements to which the division is a party; purchase requests; records concerning the transfer of files
to archives; and speech records.

1.18(2) Confidential records. With the exception of “f,” each of the following may contain
personally identifiable information. Each of the following is confidential or partially confidential.

a. Records or portions of records which are exempt from disclosure pursuant to lowa Code section
22.7.

b.  Records or portions of records which are protected by lowa Code section 88.1, 88.6, 88.12,
88.14, or 88.16.

¢.  Records or portions of records containing social security numbers which are protected by 42
U.S.C. Section 405(c)(2)(C)(viii).

d.  Records or portions of records containing tax information which are protected by 26 U.S.C.
Section 7213(a)(2) or lowa Code section 422.20 or 422.72.

e. Records or portions of records which are protected pursuant to lowa Code section 515A.13.
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f- Pursuant to Iowa Code sections 17A.2 and 17A.3, those portions of division staff manuals,
instructions, or other statements issued which set forth criteria or guidelines to be used by division
staff in auditing, in making inspections, in settling commercial disputes or negotiating commercial
arrangements, or in the selection or handling of cases, such as operational tactics or allowable tolerances
or criteria for the defense, prosecution or settlement of cases when disclosure of these statements would:

(1) Enable law violators to avoid detection;

(2) Facilitate disregard of requirements imposed by law; or

(3) Give a clearly improper advantage to persons who are in an adverse position to the division.

g Identifying details and trade secrets in final orders, decisions and opinions to the extent
permitted by Iowa Code subsection 17A.3(1).

h.  Records or portions of records containing attorney work product or attorney-client
communications, or which are otherwise privileged pursuant to lowa Code sections 22.7(4), 622.10,
and 622.11, Iowa R.C.P. 122(c), Fed. R. Civ. P. 26(b)(3), rules of evidence, case law, and the Code of
Professional Responsibility.

i.  Minutes of closed meetings of a government body pursuant to lowa Code section 21.5(4).

j. Information protected by 42 U.S.C. 11044(a) or by lowa Code sections 89B.12 and 89B.13.

k. Records of the bureau of labor statistics which were created or obtained pursuant to federal
grants if release of the records would cause the denial of federal funds.

[ Information protected by 1998 lowa Acts, chapter 1105.

m. Any other information made confidential by law.

875—1.19(22,91) Routine uses. To the extent allowed by law, the following uses are considered routine
uses of all division records:

1.19(1) Disclosure to government officers, employees, and agents who have a need for the record
in the performance of their duties. The custodian of the record may upon request of any government
officer, employee, or agent, or on the custodian’s own initiative, determine what constitutes legitimate
need to use a confidential record.

1.19(2) Any disclosure specifically authorized by the statute under which the record was collected
or maintained.

875—1.20(22,91) Release to a subject.

1.20(1) The subject of a confidential record may file a written request to review a confidential record
about that person as provided in rule 875—1.12(22,91). However, the division need not release the
following records to the subject:

a. The identity of a person providing information to the division need not be disclosed directly
or indirectly to the subject of the information when the information is authorized to be held confidential
pursuant to lowa Code section 22.7(18) or other provision of law.

b. A record need not be disclosed to the subject when it is the work product of an attorney or is
otherwise privileged.

c. A peace officer’s investigative report may be withheld from the subject pursuant to lowa Code
section 22.7(5).

d.  As otherwise authorized by law.

1.20(2) Where a record has multiple subjects with interest in the confidentiality of the record, the
division may take reasonable steps to protect confidential information relating to another subject.

875—1.21(22,91) Notice to suppliers of information. Required notice to suppliers of information is
provided by this rule and may be provided by any other appropriate means such as letters, brochures,
formal agreements, contracts, forms, handbooks, manuals, or statements. This division may share
information with persons outside the division for any routine use as described at rule 875—1.19(22,91)
and for releases under lowa Code chapter 22. Information obtained by the division will be used to
enforce and implement those provisions of law delegated to the labor commissioner.
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All information the division deems necessary and requests to administer [owa Code chapters 30 and
88 through 95 is required. Failure to provide requested information may result in any combination of
the following:

1. Inability to provide desired assistance or services.

2. The division’s seeking or issuing a subpoena or warrant.

3. The division’s proceeding as though the information does not exist or exists but is detrimental
to the person from whom the information was requested.

4.  Appropriate actions or sanctions pursuant to relevant law.

5. Referrals.

875—1.22(22,91) Data processing systems comparison. The first reports of injury data systems
shared between the labor services division and the workers’ compensation division of the workforce
development department permit the comparison of personally identifiable information in one record
system with personally identifiable information in another record system. Pursuant to Iowa Code
chapter 252J, personally identifiable information about asbestos licensees, asbestos permittees,
amusement ride permittees, boxers, special inspectors, registered construction contractors, and private
employment agency licensees found in data processing systems may be matched, collated, or compared
with personally identifiable information in data processing systems maintained by the child support
recovery unit of the department of human services. All data processing systems that have common data
elements can potentially match, collate, and compare personally identifiable information.

875—1.23(22,91) Personally identifiable information. This rule describes the nature and extent of
personally identifiable information collected, maintained, and retrieved from division record systems by
personal identifier. Except as noted below, record systems are partially open and partially confidential.
Except as noted below, information is stored on paper and electronically.

1.23(1) Personally identifiable information concerning some facility owners who file tier II reports
is collected pursuant to lowa Code section 30.12. The information concerns hazardous materials at the
facility.

1.23(2) Personally identifiable information concerning employers who requested services from the
consultation and education bureau is collected pursuant to lowa Code chapter 88. The information
concerns services provided by the bureau. The record system is confidential.

1.23(3) Personally identifiable information concerning employees who filed discrimination
complaints and employers against whom discrimination complaints were filed is collected pursuant to
Iowa Code chapter 88. The information relates to the relevant division inspection.

1.23(4) Personally identifiable information concerning employers whose workplaces have been
inspected by the IOSH enforcement bureau is collected pursuant to Iowa Code chapter 88. The
information relates to the enforcement inspection.

1.23(5) Personally identifiable information concerning work-related fatalities is collected pursuant
to lowa Code section 88.18. The information includes biographical data about the deceased and
information concerning the IOSH fatality inspection.

1.23(6) Personally identifiable information concerning owners or operators of amusement devices or
rides, concession booths, or related electrical equipment covered by lowa Code chapter 88A is collected
pursuant to that chapter. The information pertains to the division’s inspections.

1.23(7) Personally identifiable information concerning asbestos licensees and permittees is collected
pursuant to Iowa Code chapter 88B. Biographical information concerning the asbestos licensees and
permittees and information concerning the licenses and permits is included.

Personally identifiable information concerning asbestos licensees and permittees against whom
disciplinary action has been taken or attempted is collected pursuant to lowa Code chapter 88B. The
disciplinary action files are stored on paper and contain information concerning division investigations,
reprimands, suspensions, revocations, denials, and related litigation.

1.23(8) Personally identifiable information concerning boiler special inspectors against whom
disciplinary action has been taken or attempted is collected pursuant to Iowa Code chapter §9.
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The record system is stored on paper and contains information concerning division investigations,
reprimands, suspensions, revocations, denials, and related litigation.

1.23(9) Personally identifiable information concerning special inspectors is collected pursuant to
Iowa Code chapters 89 and 89A. The record systems are stored on paper and contain biographical
information on special inspectors, information on their commissions, and, when applicable, certificates
of insurance.

1.23(10) Personally identifiable information concerning owners and operators of facilities and
objects covered by Iowa Code chapters 89 and 89A is collected pursuant to those chapters. The
information concerns division regulation of covered objects and facilities.

1.23(11) Personally identifiable information concerning individuals who are certified to perform
safety tests or are recognized elevator companies is collected pursuant to lowa Code chapter 89A. The
information is maintained on paper and includes biographical data and information on the certification
or recognition.

1.23(12) Personally identifiable information concerning registered boxers is collected pursuant to
Iowa Code chapter 90A. The information includes biographical data and information pertaining to the
registration.

1.23(13) Personally identifiable information concerning division employees and former employees
is collected pursuant to Iowa Code chapter 91. The information is stored on paper and includes
biographical data, medical records, qualifications, and tax information. The record system is
confidential.

1.23(14) Personally identifiable information concerning wage claimants, wage discrimination
complainants and individual employers against whom wage claims or wage discrimination complaints
have been filed is collected pursuant to Iowa Code chapter 91A. The information includes biographical
data and information on the division’s investigations.

1.23(15) Personally identifiable information concerning owners, partners, and officers of
construction contractor applicants is collected pursuant to Iowa Code chapter 91C. The information
includes biographical data and information about the registration.

Personally identifiable information concerning individual out-of-state contractors who have filed
bonds is collected pursuant to [owa Code chapter 91C. The information is stored on paper and relates to
the bonds. The record system is open.

Personally identifiable information concerning individuals who have been cited under Iowa Code
chapter 91C is collected pursuant to that chapter. The information includes biographical data and
information concerning the citations and relevant litigation.

1.23(16) Personally identifiable information concerning private employment agency licensees is
collected pursuant to [owa Code chapter 95. The information includes biographical data and information
about the private employment agency license.

875—1.24 to 1.30 Reserved.

DIVISION III
RULE-MAKING PROCEDURES

875—1.31(17A) Applicability. Except to the extent otherwise expressly provided by statute, all rules
adopted by the division are subject to the provisions of lowa Code chapter 17A, the lowa administrative
procedure Act, and the provisions of this chapter.

875—1.32(17A) Advice on possible rules before notice of proposed rule adoption. In addition to
seeking information by other methods, the division may, before publication of a Notice of Intended
Action under lowa Code section 17A.4(1) “a, ” solicit comments from the public on a subject matter
of possible rule making by the division by causing notice to be published in the lowa Administrative
Bulletin of the subject matter and indicating where, when, and how persons may comment.
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875—1.33(17A) Public rule-making docket.

1.33(1) Docket maintained. The division will maintain a current public rule-making docket.

1.33(2) Anticipated rule making. The rule-making docket shall list each anticipated rule-making
proceeding. A rule-making proceeding is deemed “anticipated” from the time a draft of proposed rules
is distributed for internal discussion within the division. For each anticipated rule-making proceeding,
the docket shall contain a listing of the precise subject matter which may be submitted for consideration
by the commissioner for subsequent proposal under the provisions of lowa Code section 17A.4(1) “a,”
the name and address of division personnel with whom persons may communicate with respect to the
matter, and an indication of the present status within the division of that possible rule. The division may
also include in the docket other subjects upon which public comment is desired. Drafts of proposed
federal regulations are provided to the division for review and comment. These drafts are provided
on condition that the draft remain confidential. The division does not consider these drafts to be state
documents triggering a rule’s being “anticipated.” Employees of the division serve on various national
consensus organizations developing recommended new guidelines. The division does not consider these
as “anticipated” rules.

1.33(3) Pending rule-making proceedings. The rule-making docket shall list each pending
rule-making proceeding. A rule-making proceeding is pending from the time it is commenced, by
publication in the lowa Administrative Bulletin of a Notice of Intended Action pursuant to lowa Code
section 17A.4(1) “a, ” to the time it is terminated, by publication of a Notice of Termination in the Iowa
Administrative Bulletin or by the rule’s becoming effective. For each rule-making proceeding, the
docket shall indicate:

a.  The subject matter of the proposed rule;

b. A citation to all published notices relating to the proceeding;

c. Where written submissions on the proposed rule may be inspected;

d.  The time during which written submissions may be made;

e. The names of persons who have made written requests for an opportunity to make oral
presentations on the proposed rule, where those requests may be inspected, and where and when oral
presentations may be made;

£ Whether a written request for the issuance of a regulatory analysis, or a concise statement of
reasons, has been filed, whether such an analysis or statement or a fiscal impact statement has been
issued, and where any such written request, analysis, or statement may be inspected;

g The current status of the proposed rule and any division determinations with respect thereto;

h.  Any known timetable for the division’s decisions or other action in the proceeding;

i.  The date of the rule’s adoption;

j. The date of the rule’s filing, indexing, and publication;

k. The date on which the rule will become effective; and

[ Where the rule-making record may be inspected.

875—1.34(17A) Notice of proposed rule making.

1.34(1) Contents. At least 35 days before the adoption of a rule, the division will cause a Notice of
Intended Action to be published in the Iowa Administrative Bulletin. The Notice of Intended Action
shall include:

a. A brief explanation of the purpose of the proposed rule;

b.  The specific legal authority for the proposed rule;

c¢.  Except to the extent impracticable, the text of the proposed rule;

d.  Where, when, and how persons may present their views on the proposed rule; and

e.  Where, when, and how persons may demand an oral proceeding on the proposed rule if the
notice does not already provide for one.

Where inclusion of the complete text of a proposed rule in the Notice of Intended Action is impracticable,
the division will include in the notice a statement fully describing the specific subject matter of the
omitted portion of the text of the proposed rule, the specific issues to be addressed by that omitted text of
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the proposed rule, and the range of possible choices being considered by the division for the resolution
of each of those issues.

1.34(2) Incorporation by reference. A proposed rule may incorporate other materials by reference
only if it complies with all of the requirements applicable to the incorporation by reference of other
materials in an adopted rule that are contained in subrule 1.42(2) of this chapter.

1.34(3) Copies of notices. Persons desiring to receive copies of future Notices of Intended Action
by subscription shall file a written request indicating the name and address to which the notices are
to be sent. The request shall be filed with the division’s rules coordinator. Additionally, the request
shall state the chapter(s) or subjects for which the requester seeks copies. Within seven days after
submission of a Notice of Intended Action to the administrative rules coordinator for publication in the
Iowa Administrative Bulletin, the division will mail or electronically transmit a copy of that notice to
subscribers who have filed a written request for either mailing or electronic transmittal with the division
for Notices of Intended Action. The written request shall be accompanied by payment of the subscription
price. The cost of electronic transmission is $50 per fiscal year. The cost of providing copies of the
notices is $0.50 per page payable within 30 days of mailing the notice. The cost of providing Notices
of Intended Action by facsimile is $1 per page. Failure to pay the cost for a copy will result in the
cancellation of the subscription.

875—1.35(17A) Public participation.

1.35(1) Written comments. For at least 20 days after publication of the Notice of Intended Action,
persons may submit argument, data, and views, in writing, on the proposed rule. Such written
submissions shall identify the proposed rule to which they relate and shall be submitted to the person
and address designated in the Notice of Intended Action.

1.35(2) Oral proceedings. The division will schedule an oral proceeding on a proposed rule.
The division’s scheduled oral proceeding on a proposed rule will be held if, within 20 days after the
published Notice of Intended Action, a written request for an opportunity to make oral presentations
is submitted to the division’s rules coordinator by the administrative rules review committee, a
governmental subdivision, an agency, an association having not less than 25 members, or at least 25
persons. That request must also contain the following additional information:

a. A request by one or more individual persons must be signed by each of them and include the
address and telephone number of each of them.

b.  Arequest by an association must be signed by an officer or designee of the association and must
contain a statement that the association has at least 25 members and the address and telephone number
of the person signing that request.

c. A request by an agency or governmental subdivision must be signed by an official having
authority to act on behalf of the entity and must contain the address and telephone number of the person
signing that request.

1.35(3) Conduct of oral proceedings.

a. Applicability. This subrule applies only to those oral rule-making proceedings in which an
opportunity to make oral presentations is authorized or required by lowa Code section 17A.4(1)“b”
as amended by 1998 Towa Acts, chapter 1202, section 8, or this chapter.

b.  Scheduling and notice. An oral proceeding on a proposed rule may be held in one or more
locations and will not be held earlier than 20 days after notice of its location and time is published in
the lowa Administrative Bulletin. That notice shall also identify the proposed rule by ARC number and
citation to the lowa Administrative Bulletin.

¢.  Presiding officer. A member of the division will preside at the oral proceeding on a proposed
rule.

d.  Conduct of proceeding. At an oral proceeding on a proposed rule, persons may make oral
statements and make documentary and physical submissions, which may include data, views, comments
or arguments concerning the proposed rule. Persons wishing to make oral presentations at such a
proceeding are encouraged to notify the division at least three business days prior to the proceeding
and indicate the general subject of their presentations. At the proceeding, those who participate shall
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indicate their names and addresses, identify any persons or organizations they may represent, and
provide any other information relating to their participation deemed appropriate by the presiding officer.
Oral proceedings shall be open to the public and will be recorded by stenographic or electronic means.

(1) At the beginning of the oral proceeding, the presiding officer will give a brief synopsis of
the proposed rule, a statement of the statutory authority for the proposed rule, and the reasons for the
division’s decision to propose the rule. The presiding officer may place time limitations on individual
oral presentations when necessary to ensure the orderly and expeditious conduct of the oral proceeding.
To encourage joint oral presentations and to avoid repetition, additional time may be provided for persons
whose presentations represent the views of other individuals as well as their own views.

(2) Persons making oral presentations are encouraged to avoid restating matters which have already
been submitted in writing.

(3) To facilitate the exchange of information the presiding officer may, where time permits, open
the floor to questions or general discussion.

(4) The presiding officer will have the authority to take any reasonable action necessary for the
orderly conduct of the meeting.

(5) Physical and documentary submissions presented by participants in the oral proceeding shall
be submitted to the presiding officer. The submissions become the property of the division.

(6) The oral proceeding may be continued by the presiding officer to a later time without notice
other than by announcement at the hearing.

(7) Participants in an oral proceeding will not be required to take an oath or to submit to
cross-examination. However, the presiding officer in an oral proceeding may question participants and
permit the questioning of participants by other participants about any matter relating to that rule-making
proceeding, including any prior written submissions made by those participants in that proceeding; but
no participant shall be required to answer any question.

(8) The presiding officer in an oral proceeding may permit rebuttal statements and request the filing
of written statements subsequent to the adjournment of the oral presentations.

1.35(4) Additional information. In addition to receiving written comments and oral presentations on
a proposed rule according to the provisions of this rule, the division may obtain information concerning
a proposed rule through any other lawful means deemed appropriate under the circumstances.

1.35(5) Accessibility. The division will schedule oral proceedings in rooms accessible to and
functional for persons with physical disabilities. Persons who have special requirements should contact
the division’s rules coordinator at (515)281-3445 in advance to arrange access or other needed services.

875—1.36(17A) Regulatory analysis.

1.36(1) Definition of small business. A “small business” is defined in 1998 lowa Acts, chapter 1202,
section 10(7).

1.36(2) Mailing list. Small businesses or organizations of small businesses may be registered on the
division’s small business impact list by making a written application addressed to the division’s rules
coordinator. The application for registration shall state:

a. The name of the small business or organization of small businesses;

b.  Its address;

c¢.  The name of a person authorized to transact business for the applicant;

d. A description of the applicant’s business or organization. An organization representing 25 or
more persons who qualify as a small business shall indicate that fact.

e.  Whether the registrant desires copies of Notices of Intended Action at cost, or desires advance
notice of the subject of all or some specific category of proposed rule making affecting small business.

The division may at any time request additional information from the applicant to determine whether
the applicant is qualified as a small business or as an organization of 25 or more small businesses.
The division may periodically send a letter to each registered small business or organization of small
businesses asking whether that business or organization wishes to remain on the registration list. The
name of a small business or organization of small businesses will be removed from the list if a negative
response is received, or if no response is received within 30 days after the letter is sent.
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1.36(3) Time of mailing. Within seven days after submission of a Notice of Intended Action to the
administrative rules coordinator for publication in the [owa Administrative Bulletin, the division will
mail to all registered small businesses or organizations of small businesses, in accordance with the
request, either a copy of the Notice of Intended Action or notice of the subject of that proposed rule
making. In the case of a rule that may have an impact on small business adopted in reliance upon
Iowa Code section 17A.4(2), the division will mail notice of the adopted rule to registered businesses or
organizations prior to the time the adopted rule is published in the lowa Administrative Bulletin.

1.36(4) Qualified requesters for regulatory analysis—economic impact. The division will issue a
regulatory analysis of a proposed rule that conforms to the requirements of 1998 lowa Acts, chapter
1202, section 10(2a), after a proper request from:

a. The administrative rules coordinator;

b.  The administrative rules review committee.

1.36(5) Qualified requesters for regulatory analysis—business impact. The division will issue a
regulatory analysis of a proposed rule that conforms to the requirements of 1998 lowa Acts, chapter
1202, section 10(2b), after a proper request from:

a. The administrative rules review committee;

b.  The administrative rules coordinator;

c.  Atleast 25 or more persons who sign the request provided that each represents a different small
business;

d.  Anorganization representing at least 25 small businesses. That organization shall list the name,
address and telephone number of not less than 25 small businesses it represents.

1.36(6) Time period for analysis. Upon receipt of a timely request for a regulatory analysis the
division will adhere to the time lines described in 1998 Iowa Acts, chapter 1202, section 10(4).

1.36(7) Contents of request. A request for aregulatory analysis is made when it is mailed or delivered
to the division. The request shall be in writing and satisfy the requirements of 1998 Iowa Acts, chapter
1202, section 10(1).

1.36(8) Contents of concise summary. The contents of the concise summary shall conform to the
requirements of 1998 lowa Acts, chapter 1202, section 10(4,5).

1.36(9) Publication of a concise summary. The division will make available, to the maximum extent
feasible, copies of the published summary in conformance with 1998 lowa Acts, chapter 1202, section
10(5).

1.36(10) Regulatory analysis contents—rules review committee or rules coordinator. When a
regulatory analysis is issued in response to a written request from the administrative rules review
committee, or the administrative rules coordinator, the regulatory analysis will conform to the
requirements of 1998 lowa Acts, chapter 1202, section 10(2a), unless a written request expressly waives
one or more of the items listed in the section.

1.36(11) Regulatory analysis contents—substantial impact on small business. When a regulatory
analysis is issued in response to a written request from the administrative rules review committee, the
administrative rules coordinator, at least 25 persons signing that request who each qualify as a small
business or by an organization representing at least 25 small businesses, the regulatory analysis shall
conform to the requirements of 1998 Towa Acts, chapter 1202, section 10(2b).

875—1.37(17A,25B) Fiscal impact statement.

1.37(1) A proposed rule that mandates additional combined expenditures exceeding $100,000 by
all affected political subdivisions or agencies and entities which contract with political subdivisions to
provide services will be accompanied by a fiscal impact statement outlining the costs associated with the
rule. The fiscal impact statement will satisfy the requirements of lowa Code section 25B.6.

1.37(2) If the division determines at the time it adopts a rule that the fiscal impact statement upon
which the rule is based contains errors, the division will, at the same time, issue a corrected fiscal impact
statement and publish the corrected fiscal impact statement in the lowa Administrative Bulletin.
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875—1.38(17A) Time and manner of rule adoption.

1.38(1) Time of adoption. The division will not adopt a rule until the period for making written
submissions and oral presentations has expired. Within 180 days after the later of the publication of the
Notice of Intended Action, or the end of oral proceedings thereon, the division will adopt a rule pursuant
to the rule-making proceeding or terminate the proceeding by publication of a notice to that effect in the
Iowa Administrative Bulletin.

1.38(2) Consideration of public comment. Before the adoption of a rule, the division will consider
fully all of the written submissions and oral submissions received in that rule-making proceeding or any
memorandum summarizing such oral submissions, and any regulatory analysis or fiscal impact statement
issued in that rule-making proceeding.

1.38(3) Reliance on agency expertise. Except as otherwise provided by law, the division may use its
own experience, technical competence, specialized knowledge, and judgment in the adoption of a rule.

875—1.39(17A) Variance between adopted rule and published notice of proposed rule adoption.

1.39(1) The division will not adopt a rule that differs from the rule proposed in the Notice of Intended
Action on which the rule is based unless:

a.  The differences are within the scope of the subject matter announced in the Notice of Intended
Action and are in character with the issues raised in that notice;

b.  The differences are a logical outgrowth of the contents of that Notice of Intended Action and
the comments submitted in response thereto; and

c.  The Notice of Intended Action provided fair warning that the outcome of that rule-making
proceeding could be the rule in question.

1.39(2) In determining whether the Notice of Intended Action provided fair warning that the outcome
of that rule-making proceeding could be the rule in question, the division shall consider the following
factors:

a. The extent to which persons who will be affected by the rule should have understood that the
rule-making proceeding on which it is based could affect their interests;

b.  The extent to which the subject matter of the rule or the issues determined by the rule are
different from the subject matter or issues contained in the Notice of Intended Action; and

c¢.  The extent to which the effects of the rule differ from the effects of the proposed rule contained
in the Notice of Intended Action.

1.39(3) The division will commence a rule-making proceeding within 60 days of its receipt of a
petition for rule making seeking the amendment or repeal of a rule that differs from the proposed rule
contained in the Notice of Intended Action upon which the rule is based, unless the division finds that
the differences between the adopted rule and the proposed rule are so insubstantial as to make such a
rule-making proceeding wholly unnecessary. A copy of any such finding and the petition to which it
responds shall be sent to petitioner, the administrative rules coordinator, and the administrative rules
review committee, within three days of its issuance.

1.39(4) Concurrent rule-making proceedings. Nothing in this rule disturbs the discretion of the
division to initiate, concurrently, several different rule-making proceedings on the same subject with
several different published Notices of Intended Action.

875—1.40(17A) Exemptions from public rule-making procedures.

1.40(1) Omission of notice and comment. To the extent the division for good cause finds that public
notice and participation are unnecessary, impracticable, or contrary to the public interest in the process
of adopting a particular rule, the division may adopt that rule without publishing advance Notice of
Intended Action in the lowa Administrative Bulletin and without providing for written or oral public
submissions prior to its adoption. The division will incorporate the required finding and a brief statement
of its supporting reasons in each rule adopted in reliance upon this subrule.

1.40(2) Categories exempt. The following narrowly tailored categories of rules are exempted from
the usual public notice and participation requirements because those requirements are unnecessary,
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impracticable, or contrary to the public interest with respect to each and every member of the defined
class:

a. Rules implementing legislation which will become effective before the normal procedures
could be followed.

b.  National consensus standards and federal occupational safety and health regulations are adopted
by reference. These documents are published and available to the public in advance of publication of a
Notice of Intended Action by the division. The commissioner is required to adopt federal occupational
safety and health regulations pursuant to lowa Code subsection 88.5(1). At times, these rules, when
adopted, are effective upon publication in the lowa Administrative Bulletin.

1.40(3) Public proceedings on rules adopted without public proceedings. The division may, at
any time, commence a standard rule-making proceeding for the adoption of a rule that is identical or
similar to a rule it adopts in reliance upon subrule 1.40(1). Upon written petition by a governmental
subdivision, the administrative rules review committee, an agency, the administrative rules coordinator,
an association having not less than 25 members, or at least 25 persons, the division will commence a
standard rule-making proceeding for any rule specified in the petition that was adopted in reliance upon
subrule 1.40(1). Such a petition must be filed within one year of the publication of the specified rule in
the Jowa Administrative Bulletin as an adopted rule. The rule-making proceeding on that rule must be
commenced within 60 days of the receipt of such a petition. After a standard rule-making proceeding
commenced pursuant to this subrule, the division may either readopt the rule it adopted without benefit
of all usual procedures on the basis of subrule 1.40(1), or may take any other lawful action, including
the amendment or repeal of the rule in question, with whatever further proceedings are appropriate.

875—1.41(17A) Concise statement of reasons.

1.41(1) General. When requested by a person, either prior to the adoption of a rule or within 30
days after its publication in the lowa Administrative Bulletin as an adopted rule, the division will issue
a concise statement of reasons for the rule. Requests for such a statement must be in writing and be
delivered to the Division of Labor Services, Division Rules Coordinator, 1000 East Grand, Des Moines,
Iowa 50319. The request should indicate whether the statement is sought for all or only a specified part
of the rule. Requests will be considered made on the date received.

1.41(2) Contents. The concise statement of reasons will contain:

a. The reasons for adopting the rule;

b.  An indication of any change between the text of the proposed rule contained in the published
Notice of Intended Action and the text of the rule as finally adopted, with the reasons for any such change;

c¢.  The principal reasons urged in the rule-making proceeding for and against the rule, and the
division’s reasons for overruling the arguments made against the rule.

1.41(3) Time of issuance. After a proper request, the division will issue a concise statement of
reasons by the later of the time the rule is adopted or 35 days after receipt of the request.

875—1.42(17A,89) Contents, style, and form of rule.

1.42(1) Contents. Each rule adopted by the division will contain the text of the rule and, in addition:

a. The date the division adopted the rule;

b. A brief explanation of the principal reasons for the rule-making action if such reasons are
required by 1998 lowa Acts, chapter 1202, section 8, or the division in its discretion decides to include
the reasons;

c. A reference to all rules repealed, amended, or suspended by the rule;

d. A reference to the specific statutory or other authority authorizing adoption of the rule;

e.  Any findings required by any provision of law as a prerequisite to adoption or effectiveness of
the rule;

f A brief explanation of the principal reasons for the failure to provide for waivers to the rule if
no waiver provision is included and a brief explanation of any waiver or special exceptions provided in
the rule if such reasons are required by 1998 lowa Acts, chapter 1202, section 8, or the division in its
discretion decides to include such reasons; and
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g.  The effective date of the rule.

1.42(2) Incorporation by reference. The division may incorporate, by reference in a proposed or
adopted rule, and without causing publication of the incorporated matter in full, all or any part of a code,
standard, rule, or other matter if the division finds that the incorporation of'its text in the division proposed
or adopted rule would be unduly cumbersome, expensive, or otherwise inexpedient. The reference in
the division’s proposed or adopted rule shall fully and precisely identify the incorporated matter by
location, title, citation, date, and edition, if any; shall briefly indicate the precise subject and the general
contents of the incorporated matter; and shall state that the proposed or adopted rule does not include
any later amendments or editions of the incorporated matter. The division may incorporate such matter
by reference in a proposed or adopted rule only when the division makes copies of it readily available
to the public. The rule shall state how and where copies of the incorporated matter may be obtained at
cost from the division, and how and where copies may be obtained from an agency of the United States,
this state, another state, or the organization, association, or persons, originally issuing that matter. The
division will retain a copy of any materials incorporated by reference in a rule of the division for two
years after the rule ceases to be in effect.

When the division adopts a publication by reference, it will provide a copy of the publication to the
administrative rules coordinator for deposit in the state law library and may make the standards available
electronically, except:

a. Copies of materials are not required to be submitted if the division follows lowa Code section
89.5(4).

b.  Copies of the Code of Federal Regulations and the Federal Register which the state law library
possesses.

1.42(3) References to materials not published in full. When the administrative code editor decides
to omit the full text of a proposed or adopted rule because publication of the full text would be
unduly cumbersome, expensive, or otherwise inexpedient, the division will prepare and submit to the
administrative code editor for inclusion in the lowa Administrative Bulletin and Iowa Administrative
Code a summary statement describing the specific subject matter of the omitted material. This summary
statement shall include the title and a brief description sufficient to inform the public of the specific
nature and subject matter of the proposed or adopted rules, and of significant issues involved in these
rules. The summary statement shall also describe how a copy of the full text of the proposed or adopted
rule, including any unpublished matter and any matter incorporated by reference, may be obtained. The
division will provide a copy of that full text at actual cost or review in the offices of the division. Upon
request, the division will copy or obtain a copy of the document if requested, provided that the division
will not photocopy materials protected by copyright. The division may make the standards available
electronically.

At the request of the administrative code editor, the division will provide a proposed statement
explaining why publication of the full text would be unduly cumbersome, expensive, or otherwise
inexpedient.

1.42(4) Style and form. In preparing its rules, the division will follow the uniform numbering system,
form, and style prescribed by the administrative rules coordinator.

875—1.43(17A) Agency rule-making record.

1.43(1) Requirement. The division will maintain an official rule-making record for each rule it
proposes by publication in the lowa Administrative Bulletin of a Notice of Intended Action, or adopts.
The rule-making record and materials incorporated by reference will be available for public inspection.

1.43(2) Contents. The division’s rule-making record will contain:

a. Copies of all publications in the lowa Administrative Bulletin with respect to the rule or the
proceeding upon which the rule is based and any file-stamped copies of the division’s submissions to the
administrative rules coordinator concerning that rule or the proceeding upon which it is based;

b.  Copies of any portions of the division’s public rule-making docket containing entries relating
to the rule or the proceeding upon which the rule is based,;
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c.  All written petitions, requests, and submissions received by the division, and all other written
materials of a factual nature as distinguished from opinion that are relevant to the merits of the rule and
that were created or compiled by the division and considered by the labor commissioner, in connection
with the formulation, proposal, or adoption of the rule or the proceeding upon which the rule is based,
except to the extent the division is authorized by law to keep them confidential; provided, however,
that when any such materials are deleted because they are authorized by law to be kept confidential, the
division will identify in the record the particular materials deleted and state the reasons for that deletion;

d.  Any official transcript of oral presentations made in the proceeding upon which the rule is based
or, if not transcribed, the stenographic record or electronic recording of those presentations, and any
memorandum prepared by a presiding officer summarizing the contents of those presentations;

e. A copy of any regulatory analysis or fiscal impact statement prepared for the proceeding upon
which the rule is based;

/- A copy of the rule and any concise statement of reasons prepared for that rule;

g All petitions for amendments of, or repeal or suspension of, the rule;

h. A copy of any objection to the issuance of that rule without public notice and participation that
was filed pursuant to Iowa Code section 17A.4(2) by the administrative rules review committee, the
governor, or the attorney general;

i. A copy of any objection to the rule filed by the administrative rules review committee, the
governor, or the attorney general pursuant to lowa Code section 17A.4(4), and any agency response to
that objection; and

j. A copy of any executive order concerning the rule.

1.43(3) Effect of record. Except as otherwise required by a provision of law, the division rule-making
record required by this rule may not constitute the exclusive basis for division action on that rule.

1.43(4) Significant written criticisms. Written criticisms of a rule may be submitted to the division
and directed to the Division of Labor Services, Division Rules Coordinator, 1000 East Grand, Des
Moines, Iowa 50319. A criticism of a specific rule must be more than a mere lack of understanding
of a rule or a dislike regarding the rule. To constitute a criticism of a rule, the criticism must be in
writing, state it is a criticism of a specific rule, state the rule number, and provide reasons for criticism of
the rule. All written rule criticisms received will be kept in a separate record for a period of five years.

1.43(5) Maintenance of record. The division will maintain the rule-making record for a period of
not less than five years from the later of the date the rule to which it pertains became effective, the date
of the Notice of Intended Action, or the date of any written criticism as described in 1.43(2) “g,” “h,”

“r o2 I

i,” or ‘j.

875—1.44(17A) Filing of rules. The division will file each rule it adopts in the office of the
administrative rules coordinator. The filing must be executed as soon after adoption of the rule as is
practicable. At the time of filing, each rule must have attached to it any fiscal note impact statement
and any concise statement of reasons that was issued with respect to that rule. If a fiscal note impact
statement or statement of reasons for that rule was not issued until a time subsequent to the filing of
that rule, the note or statement must be attached to the filed rule within five working days after the
note or statement is issued. In filing a rule, the division will use the standard form prescribed by the
administrative rules coordinator.

875—1.45(17A) Effectiveness of rules prior to publication.

1.45(1) Grounds. The division may make a rule effective after its filing at any stated time prior to
35 days after its indexing and publication in the lowa Administrative Bulletin if it finds that a statute so
provides, the rule confers a benefit or removes a restriction on some segment of the public, or that the
effective date of the rule is necessary to avoid imminent peril to the public health, safety, or welfare. The
division will incorporate the required finding and a brief statement of its supporting reasons in each rule
adopted in reliance upon this subrule.

1.45(2) Special notice. When the division makes a rule effective prior to its indexing and
publication in reliance upon the provisions of lowa Code section 17A.5(2) “b”(3), the division will
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employ all reasonable efforts to make its contents known to the persons who may be affected by that
rule prior to the rule’s indexing and publication. The term “all reasonable efforts” requires the division
to employ the most effective and prompt means of notice rationally calculated to inform potentially
affected parties of the effectiveness of the rule that is justified and practical under the circumstances
considering the various alternatives available for this purpose, the comparative costs to the division of
utilizing each of those alternatives, and the harm suffered by affected persons from any lack of notice
concerning the contents of the rule prior to its indexing and publication. The means that may be used
for providing notice of rules prior to their indexing and publication include, but are not limited to, any
one or more of the following means: radio, newspaper, television, signs, mail, telephone, or personal
notice or electronic means.

A rule made effective prior to its indexing and publication in reliance upon the provisions of lowa
Code section 17A.5(2) “b’(3) shall include in that rule a statement describing the reasonable efforts that
will be used to comply with the requirements of subrule 1.45(2).

875—1.46(17A) General statements of policy.

1.46(1) Compilation, indexing, public inspection. The division will maintain an official, current, and
dated compilation that is indexed by subject, containing all of its general statements of policy within the
scope of lowa Code section 17A.2(10)“a,” “c,” “f,” “g,” “h,” “k.” Each addition to, change in, or
deletion from the official compilation must also be dated, indexed, and a record thereof kept. Except for
those portions containing rules governed by lowa Code section 17A.2(7) “f,” or otherwise authorized by
law to be kept confidential, the compilation must be made available for public inspection and copying.

1.46(2) Enforcement of requirements. A general statement of policy subject to the requirements of
this subrule shall not be relied on by the division to the detriment of any person who does not have actual,
timely knowledge of the contents of the statement until the requirements of subrule 1.46(1) are satisfied.
This provision is inapplicable to the extent necessary to avoid imminent peril to the public health, safety,
or welfare.

875—1.47(17A) Review by agency of rules.

1.47(1) Any interested person, association, agency, or political subdivision may submit a written
request to the administrative rules coordinator requesting the division to conduct a formal review of a
specified rule. Upon approval of that request by the administrative rules coordinator, the division will
conduct a formal review of a specified rule to determine whether a new rule should be adopted instead or
the rule should be amended or repealed. The division may refuse to conduct a review if it has conducted
such a review of the specified rule within five years prior to the filing of the written request.

1.47(2) In conducting the formal review, the division will prepare within a reasonable time a written
report summarizing its findings, its supporting reasons, and any proposed course of action. The report
must include a concise statement of the division’s findings regarding the rule’s effectiveness in achieving
its objectives, including a summary of any available supporting data. The report shall also concisely
describe significant written criticisms of the rule received during the previous five years, including a
summary of any petitions for waiver of the rule received by the division or granted by the division.
The report shall describe alternative solutions to resolve the criticisms of the rule, the reasons any were
rejected, and any changes made in the rule in response to the criticisms as well as the reasons for the
changes. A copy of the division’s report shall be sent to the administrative rules review committee and
the administrative rules coordinator. The report must also be available for public inspection.

875—1.48 and 1.49 Reserved.

DIVISION 1V
DECLARATORY ORDERS

875—1.50(17A) Petition for declaratory order. Any person may file a petition with the division for a
declaratory order as to the applicability to specified circumstances of a statute, rule, or order within the
primary jurisdiction of the division. A petition is deemed filed when it is received by the division. The
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division shall provide the petitioner with a file-stamped copy of the petition if the petitioner provides the
division an extra copy for this purpose. The petition must be typewritten or legibly handwritten in ink
and must substantially conform to the following form.

DIVISION OF LABOR SERVICES

Petition by (Name of Petitioner)
for a Declaratory Order on
(Cite provisions of law involved).

PETITION FOR
DECLARATORY ORDER

The petition must provide the following information:

1. A clear and concise statement of all relevant facts on which the order is requested.

2. A citation and the relevant language of the specific statutes, rules, policies, decisions, or orders,
whose applicability is questioned, and any other relevant law.

3. The questions petitioner wants answered, stated clearly and concisely.

4. The answers to the questions desired by the petitioner and a summary of the reasons urged by
the petitioner in support of those answers.

5. The reasons for requesting the declaratory order and disclosure of the petitioner’s interest in the
outcome.

6. A statement indicating whether the petitioner is currently a party to another proceeding
involving the questions at issue and whether, to the petitioner’s knowledge, those questions have been
decided by, are pending determination by, or are under investigation by, any governmental entity.

7. The names and addresses of other persons, or a description of any class of persons, known by
petitioner to be affected by, or interested in, the questions presented in the petition.

8. Any request by petitioner for a meeting provided for by rule 1.53(17A).

The petition must be dated and signed by the petitioner or the petitioner’s representative. It must
also include the name, mailing address, and telephone number of the petitioner and petitioner’s
representative, and a statement indicating the person to whom communications concerning the petition
should be directed.

875—1.51(17A) Notice of petition. Within 15 days after receipt of a petition for a declaratory order,
the division shall give notice of the petition to all persons not served by the petitioner pursuant to rule
1.55(17A) to whom notice is required by any provision of law. The division may also give notice to any
other persons.

875—1.52(17A) Intervention.

1.52(1) Persons who qualify under any applicable provision of law as an intervenor and who file a
petition for intervention within 20 days of the filing of a petition for declaratory order shall be allowed
to intervene in a proceeding for a declaratory order.

1.52(2) Any person who files a petition for intervention at any time prior to the issuance of an order
may be allowed to intervene in a proceeding for a declaratory order at the discretion of the division.

1.52(3) A petition for intervention shall be filed at the Division of Labor Services, 1000 East Grand
Avenue, Des Moines, lowa 50319. The petition is deemed filed when it is received by that office.
The division will provide the petitioner with a file-stamped copy of the petition for intervention if the
petitioner provides an extra copy for this purpose. A petition for intervention must be typewritten or
legibly handwritten in ink and must substantially conform to the following form:

DIVISION OF LABOR SERVICES

Petition by (Name of Original Petitioner)
for a Declaratory Order on
(Cite provisions of law cited in original petition).

PETITION FOR
INTERVENTION
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The petition for intervention must provide the following information:

1. Facts supporting the intervenor’s standing and qualifications for intervention.

2. The answers urged by the intervenor to the question or questions presented and a summary of
the reasons urged in support of those answers.

3. Reasons for requesting intervention and disclosure of the intervenor’s interest in the outcome.

4. A statement indicating whether the intervenor is currently a party to any proceeding involving
the questions at issue and whether, to the intervenor’s knowledge, those questions have been decided by,
are pending determination by, or are under investigation by, any governmental entity.

5. The names and addresses of any additional persons, or a description of any additional class of
persons, known by the intervenor to be affected by, or interested in, the questions presented.

6.  Whether the intervenor consents to be bound by the determination of the matters presented in
the declaratory order proceeding.

The petition must be dated and signed by the intervenor or the intervenor’s representative. It
must also include the name, mailing address, and telephone number of the intervenor and intervenor’s
representative, and a statement indicating the person to whom communications should be directed.

875—1.53(17A) Briefs. The petitioner or any intervenor may file a brief in support of the position urged.
The division may request a brief from the petitioner, any intervenor, or any other person concerning the
questions raised.

875—1.54(17A) Inquiries. Inquiries concerning the status of a declaratory order proceeding may be
made to the Declaratory Orders Coordinator, Division of Labor Services, 1000 East Grand Avenue, Des
Moines, Iowa 50319.

875—1.55(17A) Service and filing of petitions and other papers.

1.55(1) When service required. Except where otherwise provided by law, every petition for
declaratory order, petition for intervention, brief, or other paper filed in a proceeding for a declaratory
order shall be served upon each of the parties of record to the proceeding, and on all other persons
identified in the petition for declaratory order or petition for intervention as affected by or interested in
the questions presented, simultaneously with their filing. The party filing a document is responsible for
service on all parties and other affected or interested persons.

1.55(2) Filing—when required. All petitions for declaratory orders, petitions for intervention,
briefs, or other papers in a proceeding for a declaratory order shall be filed with the Declaratory Orders
Coordinator, Division of Labor Services, 1000 East Grand Avenue, Des Moines, Iowa 50319. All
petitions, briefs, or other papers that are required to be served upon a party shall be filed simultaneously
with the division.

1.55(3) Method of service, time of filing, and proof of mailing. Method of service, time of filing, and
proof of mailing shall be as provided by rule 875—1.75(17A).

875—1.56(17A) Consideration. Upon request by petitioner, the division shall schedule a brief and
informal meeting between the original petitioner, all intervenors, or a member of the staff of the division,
to discuss the questions raised. The division may solicit comments from any person on the questions
raised. Also, comments on the questions raised may be submitted to the division by any person.

875—1.57(17A) Action on petition.

1.57(1) Within the time allowed by 1998 lowa Acts, chapter 1202, section 13(5), after receipt of a
petition for a declaratory order, the labor commissioner or designee shall take action on the petition as
required by 1998 Iowa Acts, chapter 1202, section 13(5).

1.57(2) The date of issuance of an order or of a refusal to issue an order is as defined in rule
875—1.66(17A).
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875—1.58(17A) Refusal to issue order.

1.58(1) The division shall not issue a declaratory order where prohibited by 1998 lowa Acts, chapter
1202, section 13(1), and may refuse to issue a declaratory order on some or all questions raised for the
following reasons:

1. The petition does not substantially comply with the required form.

2. The petition does not contain facts sufficient to demonstrate that the petitioner will be aggrieved
or adversely affected by the failure of the division to issue an order.

3. The division does not have jurisdiction over the questions presented in the petition.

4. The questions presented by the petition are also presented in a current rule making, contested
case, or other division or judicial proceeding, that may definitively resolve them.

5. The questions presented by the petition would more properly be resolved in a different type of
proceeding or by another body with jurisdiction over the matter.

6. The facts or questions presented in the petition are unclear, overbroad, insufficient, or otherwise
inappropriate as a basis upon which to issue an order.

7. There is no need to issue an order because the questions raised in the petition have been settled
due to a change in circumstances.

8. The petition is not based upon facts calculated to aid in the planning of future conduct but is,
instead, based solely upon prior conduct in an effort to establish the effect of that conduct or to challenge
a division decision already made.

9. The petition requests a declaratory order that would necessarily determine the legal rights,
duties, or responsibilities of other persons who have not joined in the petition, intervened separately,
or filed a similar petition and whose position on the questions presented may fairly be presumed to be
adverse to that of petitioner.

10. The petitioner requests the division to determine whether a statute is unconstitutional on its
face.

1.58(2) A refusal to issue a declaratory order must indicate the specific grounds for the refusal and
constitutes final agency action on the petition.

1.58(3) Refusal to issue a declaratory order pursuant to this provision does not preclude the filing of
a new petition that seeks to eliminate the grounds for the refusal to issue a ruling.

875—1.59(17A) Contents of declaratory order—effective date. In addition to the order itself, a
declaratory order must contain the date of its issuance, the name of petitioner and all intervenors, the
specific statutes, rules, policies, decisions, or orders involved, the particular facts upon which it is
based, and the reasons for its conclusion.

A declaratory order is effective on the date of issuance.

875—1.60(17A) Copies of orders. A copy of all orders issued in response to a petition for a declaratory
order shall be mailed promptly to the original petitioner and all intervenors.

875—1.61(17A) Effect of a declaratory order. A declaratory order has the same status and binding
effect as a final order issued in a contested case proceeding. It is binding on the division, the petitioner,
and any intervenors (who consent to be bound) and is applicable only in circumstances where the relevant
facts and the law involved are indistinguishable from those on which the order was based. As to all other
persons, a declaratory order serves only as precedent and is not binding on the division. The issuance of
a declaratory order constitutes final agency action on the petition.

875—1.62 to 1.64 Reserved.

DIVISION V
CONTESTED CASES

875—1.65(17A) Scope and applicability. This division applies to contested case proceedings
conducted by the division of labor services. Rules of the employment appeal board are applicable
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for some contested cases regarding boiler safety, elevator safety, and occupational safety and health
inspections and contractor registration investigations.

875

1.66(17A) Definitions. Except where otherwise specifically defined by law:

“Contested case” means a proceeding defined by Iowa Code section 17A.2(5) and includes a no
factual dispute contested case under 1998 Iowa Acts, chapter 1202, section 14.

“Issuance” means the date of mailing of a decision or order or date of delivery if service is by other
means unless another date is specified in the order.

“Party” means each person or agency named or admitted as a party or properly seeking and entitled
as of right to be admitted as a party.

“Presiding officer” means the labor commissioner or designee.

“Proposed decision” means the presiding officer’s recommended findings of fact, conclusions of
law, decision, and order in a contested case in which the division of labor services did not preside.

875—1.67(17A) Time requirements.

1.67(1) Time shall be computed as provided in lowa Code subsection 4.1(34).

1.67(2) For good cause, the presiding officer may extend or shorten the time to take any action,
except as precluded by statute. Except for good cause stated in the record, before extending or shortening
the time to take any action, the presiding officer shall afford all parties an opportunity to be heard or to
file written arguments.

875—1.68(17A) Requests for contested case proceeding. Any person claiming an entitlement to a
contested case proceeding shall file a written request for such a proceeding within the time specified
by the particular rules or statutes governing the subject matter or, in the absence of such law, the time
specfied in the division’s action in question.

The request for a contested case proceeding should state the name and address of the requester,
identify the specific division action which is disputed, and include a short and plain statement of the
issues of material fact in dispute. If the requester is represented by a lawyer, identify the provisions of
law or precedent requiring or authorizing the holding of a contested case proceeding in the particular
circumstances involved.

875—1.69(17A) Notice of hearing.

1.69(1) Delivery. Delivery of the notice of hearing constitutes the commencement of the contested

case proceeding. Delivery may be executed by:

Personal service as provided in the lowa Rules of Civil Procedure;

Certified mail, return receipt requested;

First-class mail;

Publication, as provided in the Iowa Rules of Civil Procedure; or

If requested, by facsimile, or electronic transmission.

.69(2) Contents. The notice of hearing shall contain the following information:

A statement of the time, place, and nature of the hearing;

A statement of the legal authority and jurisdiction under which the hearing is to be held;
A reference to the particular sections of the statutes and rules involved;

d. A short and plain statement of the matters asserted. If the division or other party is unable to
state the matters in detail at the time the notice is served, the initial notice may be limited to a statement
of the issues involved. Thereafter, upon application, a more definite and detailed statement shall be
furnished;

e. Identification of all parties including the name, address and telephone number of the person
who will act as attorney for the commissioner or division and of parties’ counsel where known;

f Reference to the procedural rules governing conduct of the contested case proceeding;

g Reference to the procedural rules governing informal settlement. The parties are encouraged
to meet informally to resolve issues that might culminate in a resolution of issues in the contested case;
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h.  Identification of the presiding officer, if known. If not known, a description of who will serve
as presiding officer;

i. A statement that a party, at its own expense, may be represented by counsel in the contested
case; and

j. Notification of the time period in which a party may request, pursuant to 1998 lowa Acts,
chapter 1202, section 15(1), and rule 1.70(17A), that the presiding officer be an administrative law judge.

875—1.70(17A) Presiding officer.

1.70(1) Any party who wishes to request that the presiding officer assigned to render a proposed
decision be an administrative law judge employed by the department of inspections and appeals must
file a written request within 20 days, or such other time period as the order may prescribe, after service
of a notice of hearing which identifies or describes the presiding officer as the labor commissioner.

1.70(2) The division may deny the request only upon a finding that one or more of the following
apply:

a. Neither the division nor the commissioner under whose authority the contested case is to take
place is a named party to the proceeding or a real party in interest to that proceeding.

b.  There is a compelling need to expedite issuance of a final decision in order to protect the public
health, safety, or welfare.

c¢.  The case involves significant policy issues of first impression that are inextricably intertwined
with the factual issues presented.

d.  The demeanor of the witnesses is likely to be dispositive in resolving the disputed factual issues.

e.  Funds are unavailable to pay the costs of an administrative law judge and an interagency appeal.

/- The request was not timely filed.

g The request is not consistent with a specified statute.

1.70(3) The division will issue a written ruling specifying the grounds for its decision within 20 days
after a request for an administrative law judge is filed.

1.70(4) Except as provided otherwise by another provision of law, all rulings by an administrative
law judge acting as presiding officer are subject to appeal to the commissioner. A party must seek any
available intra-agency appeal in order to exhaust adequate administrative remedies.

1.70(5) Unless otherwise provided by law, the commissioner, when reviewing a proposed decision
upon intra-agency appeal, shall have the powers of and shall comply with the provisions of this division
which apply to presiding officers.

875—1.71(17A) Waiver of procedures. Unless otherwise precluded by law, the parties in a contested
case proceeding may waive any provision of this division. However, the division in its discretion may
refuse to give effect to such a waiver when it deems the waiver to be inconsistent with the public interest.

875—1.72(17A) Disqualification.

1.72(1) A presiding officer or other person shall withdraw from participation in the making of any
proposed or final decision in a contested case if that person:

a. Has a personal bias or prejudice concerning a party or a representative of a party;

b.  Has personally investigated, prosecuted or advocated, in connection with that case, the specific
controversy underlying that case, or another pending factually related contested case, or a pending
factually related controversy that may culminate in a contested case involving the same parties;

c.  Issubject to the authority, direction or discretion of any person who has personally investigated,
prosecuted or advocated in connection with that contested case, the specific controversy underlying that
contested case, or a pending factually related contested case or controversy involving the same parties;

d. Hasacted as counsel to any person who is a private party to that proceeding within the past two
years;

e. Has a personal financial interest in the outcome of the case or any other significant personal
interest that could be substantially affected by the outcome of the case;



Ch1,p.24 Labor Services[875] IAC 7/2/08

f Has a spouse or relative within the third degree of relationship that (1) is a party to the case, or
an officer, director or trustee of a party; (2) is a lawyer in the case; (3) is known to have an interest that
could be substantially affected by the outcome of the case; or (4) is likely to be a material witness in the
case; or

g Has any other legally sufficient cause to withdraw from participation in the decision making in
that case.

1.72(2) The term “personally investigated” means taking affirmative steps to interview witnesses
directly or to obtain documents or other information directly. The term “personally investigated” does
not include general direction and supervision of assigned investigators, unsolicited receipt of information
which is relayed to assigned investigators, review of another person’s investigative work product in the
course of determining whether there is probable cause to initiate a proceeding, or exposure to factual
information while performing other division functions, including fact gathering for purposes other than
investigation of the matter which culminates in a contested case. Factual information relevant to the
merits of a contested case received by a person who later serves as presiding officer in that case shall be
disclosed if required by 1998 lowa Acts, chapter 1202, section 19(3), and subrules 1.72(3) and 1.86(9).

1.72(3) In a situation where a presiding officer or other person knows of information which might
reasonably be deemed to be a basis for disqualification and decides voluntary withdrawal is unnecessary,
that person shall submit the relevant information for the record by affidavit and shall provide for the
record a statement of the reasons for the determination that withdrawal is unnecessary.

1.72(4) If a party asserts disqualification on any appropriate ground, including those listed in subrule
1.72(1), the party shall file a motion supported by an affidavit pursuant to 1998 lowa Acts, chapter 1202,
section 19(7). The motion must be filed as soon as practicable after the reason alleged in the motion
becomes known to the party. If, during the course of the hearing, a party first becomes aware of evidence
of bias or other grounds for disqualification, the party may move for disqualification but must establish
the grounds by the introduction of evidence into the record.

If the presiding officer determines that disqualification is appropriate, the presiding officer or other
person shall withdraw. If the presiding officer determines that withdrawal is not required, the presiding
officer shall enter an order to that effect. A party asserting disqualification may seek an interlocutory
appeal under rule 1.88(17A) and seek a stay under rule 1.93(17A).

875—1.73(17A) Consolidation—severance.

1.73(1) Consolidation. The presiding officer may consolidate any or all matters at issue in two or
more contested case proceedings where (a) the matters at issue involve common parties or common
questions of fact or law; (b) consolidation would expedite and simplify consideration of the issues
involved; and (c) consolidation would not adversely affect the rights of any of the parties to those
proceedings.

1.73(2) Severance. The presiding officer may, for good cause shown, order any contested case
proceedings or portions thereof severed.

875—1.74(17A) Answer.

1.74(1) Answer.

a. Any answer required in a contested case proceeding shall be filed within 20 days of delivery of
the notice of hearing or subsequent order of the presiding officer, unless otherwise ordered.

b.  An answer shall state in separately numbered paragraphs the following:

(1) The persons or entities on whose behalf the petition is filed;

(2) The particular provisions of statutes and rules involved;

(3) The relief demanded and the facts and law relied upon for such relief; and

(4) The name, address and telephone number of the party and the party’s attorney, if any.

c. A party may move to dismiss or apply for a more definite and detailed statement when
appropriate.
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An answer shall show on whose behalf it is filed and specifically admit, deny, or otherwise answer
all material allegations of the notice of hearing. It shall state any facts deemed to show an affirmative
defense and contain as many additional defenses as the pleader may claim.

Any allegation in the notice of hearing not denied in the answer is considered admitted. The presiding
officer may refuse to consider any defense not raised in the answer which could have been raised on the
basis of facts known when the answer was filed if any party would be prejudiced.

1.74(2) Amendment. Any notice of hearing, answer, or other charging document may be amended
before a responsive pleading has been filed. Amendments to pleadings after a responsive pleading has
been filed and to an answer may be allowed with the consent of the other parties or in the discretion of
the presiding officer who may impose terms or grant a continuance.

875—1.75(17A) Pleadings, service and filing.

1.75(1) Pleadings may be required by rule, by the notice of hearing, or by order of the presiding
officer.

1.75(2) When service is required. Except where otherwise provided by law, every pleading, motion,
document, or other paper filed in a contested case proceeding and every paper relating to discovery in
a proceeding shall be served upon each of the parties of record to the proceeding, including the person
designated as attorney for the division, simultaneously with their filing. Except for the original notice of
hearing and an application for rehearing as provided in lowa Code section 17A.16(2), the party filing a
document is responsible for service on all parties.

1.75(3) How service is made. Service upon a party represented by an attorney shall be made upon
the attorney unless otherwise ordered. Service is made by delivery or by mailing a copy to the person’s
last-known address. Service by mail is complete upon mailing, except where otherwise specifically
provided by statute, rule, or order.

1.75(4) When filing is required. After the notice of hearing, all pleadings, motions, documents or
other papers in a contested case proceeding shall be filed with the division at 1000 East Grand Avenue,
Des Moines, lowa 50319. All pleadings, motions, documents or other papers that are required to be
served upon a party shall be filed simultaneously with the division.

1.75(5) When filing is made. Except where otherwise provided by law, a document is deemed filed at
the time it is delivered to the division, delivered to an established courier service for immediate delivery
to the division, or mailed by first-class mail or state interoffice mail to the division, so long as there is
proof of mailing.

1.75(6) Proof of mailing. Proof of mailing includes either: a legible United States Postal Service
postmark on the envelope, a certificate of service, a notarized affidavit, or a certification in substantially
the following form:

I certify under penalty of perjury and pursuant to the laws of lowa that, on (date of mailing), I
mailed copies of (describe document) addressed to the Division of Labor Services, 1000 East
Grand Avenue, Des Moines, lowa 50319, and to the names and addresses of the parties listed
below by depositing the same in (state: a United States post office mailbox with correct postage
properly affixed, state interoffice mail, courier).

(Date) (Signature)

875—1.76(17A) Discovery.

1.76(1) Discovery procedures applicable in civil actions are applicable in contested cases. Unless
lengthened or shortened by an order of the presiding officer, time periods for compliance with discovery
shall be as provided in the lowa Rules of Civil Procedure.

1.76(2) Any motion relating to discovery shall allege that the moving party has previously made a
good-faith attempt to resolve the discovery issues involved with the opposing party. Motions in regard to
discovery shall be ruled upon by the presiding officer. Opposing parties shall be afforded the opportunity
to respond within ten days of the filing of the motion unless the time is shortened as provided in subrule
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1.76(1). The presiding officer may rule on the basis of the written motion and any response, or may order
argument on the motion.

1.76(3) Evidence obtained in discovery may be used in the contested case proceeding if that evidence
would otherwise be admissible in that proceeding.

875—1.77(17A) Subpoenas.

1.77(1) Issuance.

a. A division subpoena shall be issued to a party upon written request. The request shall include
the name, address, and telephone number of the requesting party. In the absence of good cause for
permitting later action, a request for a subpoena must be received at least three days before the scheduled
hearing.

b.  Except to the extent otherwise provided by law, parties are responsible for service of their own
subpoenas and payment of witness fees and mileage expenses.

1.77(2) Motion to quash or modify. The presiding officer may quash or modify a subpoena for any
lawful reason upon motion in accordance with the lowa Rules of Civil Procedure. A motion to quash or
modify a subpoena shall be set for argument promptly.

875—1.78(17A) Motions.

1.78(1) No technical form for motions is required. However, prehearing motions must be in writing,
state the grounds for relief, and state the relief sought, unless otherwise permitted by the presiding officer.

1.78(2) Any party may file a written response to a motion within ten days after the motion is served,
unless the time period is extended or shortened by the presiding officer. The presiding officer may
consider a failure to respond within the required time period in ruling on a motion.

1.78(3) The presiding officer may schedule oral argument on any motion.

1.78(4) Motions pertaining to the hearing, except motions for summary judgment, must be filed and
served at least ten days prior to the date of hearing unless there is good cause for permitting later action
or the time for such action is lengthened or shortened by an order of the presiding officer.

1.78(5) Motions for summary judgment. Motions for summary judgment shall comply with the
requirements of Iowa Rule of Civil Procedure 237 and shall be subject to disposition according to the
requirements of that rule to the extent such requirements are not inconsistent with the provisions of this
rule or any other provision of law governing the procedure in contested cases.

Motions for summary judgment must be filed and served at least 45 days prior to the scheduled
hearing date, or other time period determined by the presiding officer. Any party resisting the motion
shall file and serve a resistance within 15 days, unless otherwise ordered by the presiding officer, from
the date a copy of the motion was served. The time fixed for hearing or nonoral submission shall be not
less than 20 days after the filing of the motion, unless a shorter time is ordered by the presiding officer.
A summary judgment order rendered on all issues in a contested case is subject to rehearing pursuant to
rule 1.92(17A) and appeal pursuant to rule 1.91(17A).

875—1.79(17A) Prehearing conference. For good cause the presiding officer may permit variances
from this rule.

1.79(1) Any party may request a prehearing conference. A written request for prehearing conference
or an order for prehearing conference on the presiding officer’s own motion shall be filed not less than
seven days prior to the hearing date. A prehearing conference shall be scheduled not less than three
business days prior to the hearing date.

Written notice of the prehearing conference shall be given by the presiding officer to all parties.

1.79(2) Each party shall bring to the prehearing conference:

a. A final list of the witnesses who the party anticipates will testify at the hearing. Witnesses not
listed may be excluded from testifying unless there was good cause for the failure to include their names;
and
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b. A final list of exhibits which the party anticipates will be introduced at the hearing. Exhibits
other than rebuttal exhibits that are not listed may be excluded from admission into evidence unless there
was good cause for the failure to include them.

Witness or exhibit lists may be amended subsequent to the prehearing conference within the time
limits established by the presiding officer at the prehearing conference. Any such amendments must be
served on all parties.

1.79(3) In addition to the requirements of subrule 1.79(2), the parties at a prehearing conference
may:

Enter into stipulations of law or fact;

Enter into stipulations on the admissibility of exhibits;

Identify matters which the parties intend to request be officially noticed;
Enter into stipulations for waiver of any provision of law; and

e.  Consider any additional matters which will expedite the hearing.

1.79(4) Prehearing conferences shall be conducted by telephone unless otherwise ordered. Parties
shall exchange and receive witness and exhibit lists in advance of a telephone prehearing conference.
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875—1.80(17A) Continuances. Unless otherwise provided, applications for continuances shall be made
to the presiding officer.

1.80(1) A written application for a continuance shall:

a. Be made at the earliest possible time and no less than seven days before the hearing except in
case of unanticipated emergencies;

b.  State the specific reasons for the request; and

c¢.  Be signed by the requesting party or the party’s representative.

An oral application for a continuance may be made if the presiding officer waives the requirement
for a written motion. However, a party making an oral application for a continuance must confirm that
request by written application within five days after the oral request unless that requirement is waived
by the presiding officer. No application for continuance shall be made or granted without notice to all
parties except in an emergency where notice is not feasible. The division may waive notice of such
requests for a particular case or an entire class of cases.

1.80(2) In determining whether to grant a continuance, the presiding officer may consider:

Prior continuances;

The interests of all parties;

The likelihood of informal settlement;

The existence of an emergency;

Any objection;

Any applicable time requirements;

The existence of a conflict in the schedules of counsel, parties, or witnesses;
The timeliness of the request; and

. Other relevant factors.

The presiding officer may require documentation of any grounds for continuance.
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875—1.81(17A) Withdrawals. A party requesting a contested case proceeding may withdraw that
request prior to the hearing. Unless otherwise provided, a withdrawal shall be with prejudice.

875—1.82(17A) Intervention.

1.82(1) Motion. A motion for leave to intervene in a contested case proceeding shall state the
grounds for the proposed intervention, the position and interest of the proposed intervenor, and the
possible impact of intervention on the proceeding. A proposed answer or petition in intervention shall
be attached to the motion. Any party may file a response within 14 days of service of the motion to
intervene unless the time period is extended or shortened by the presiding officer.

1.82(2) When filed. Motion for leave to intervene shall be filed as early in the proceeding as possible
to avoid adverse impact on existing parties or the conduct of the proceeding. Unless otherwise ordered,
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a motion for leave to intervene shall be filed before the prehearing conference, if any, or at least 20 days
before the date scheduled for hearing. Any later motion must contain a statement of good cause for the
failure to file in a timely manner.

1.82(3) Grounds for intervention. The movant shall demonstrate that (a) intervention would not
unduly prolong the proceedings or otherwise prejudice the rights of existing parties; (b) the movant
is likely to be aggrieved or adversely affected by a final order in the proceeding; and (c) the interests of
the movant are not adequately represented by existing parties.

1.82(4) Effect of intervention. If appropriate, the presiding officer may order consolidation of the
petitions and briefs of different parties whose interests are aligned with each other and limit the number
of representatives allowed to participate actively in the proceedings. A person granted leave to intervene
is a party to the proceeding. The order granting intervention may restrict the issues that may be raised
by the intervenor or otherwise condition the intervenor’s participation in the proceeding.

1.82(5) Nonresponsive intervenor. If anegotiated settlement is reached between all parties except the
intervenor, the settlement shall be set down in writing and shall contain the various points of settlement
and stipulations.

Input from intervenors may assist in the settlement of a contested case. The division will assume an
intervenor does not object to a settlement if the intervenor does not respond to the division by signing the
settlement or presenting written comments on the settlement within 14 days from the date the settlement
is sent for signature. If the parties, other than the intervenor, wish to file the settlement over the objection
of the intervenor, the parties shall attach the intervenor’s written objection and a statement as to why the
intervenor’s objection was not acceptable to the other parties and should not block the entering of a final
order.

875—1.83(17A) Hearing procedures.

1.83(1) The presiding officer presides at the hearing, and may rule on motions, require briefs,
issue a proposed decision, and issue such orders and rulings as will ensure the orderly conduct of the
proceedings.

1.83(2) All objections shall be timely made and stated on the record.

1.83(3) Parties have the right to participate or to be represented in all hearings or prehearing
conferences related to their case. Partnerships, corporations, or associations may be represented by any
member, officer, director, or duly authorized agent. Any party may be represented by an attorney or
another person authorized by law.

1.83(4) Subject to terms and conditions prescribed by the presiding officer, parties have the right to
introduce evidence on issues of material fact, cross-examine witnesses present at the hearing as necessary
for a full and true disclosure of the facts, present evidence in rebuttal, and submit briefs and engage in
oral argument.

1.83(5) The presiding officer shall maintain the decorum of the hearing and may refuse to admit or
may expel anyone whose conduct is disorderly.

1.83(6) Witnesses may be sequestered during the hearing.

1.83(7) The presiding officer shall conduct the hearing in the following manner:

a. The presiding officer shall give an opening statement briefly describing the nature of the
proceedings;

b.  The parties shall be given an opportunity to present opening statements;

c.  Parties shall present their cases in the sequence determined by the presiding officer;

d.  Each witness shall be sworn or affirmed by the presiding officer or the court reporter, and be
subject to examination and cross-examination. The presiding officer may limit questioning in a manner
consistent with law;

e.  When all parties and witnesses have been heard, parties may be given the opportunity to present
final arguments.

1.83(8) Telephone or video conferencing proceedings. The presiding officer may resolve
preliminary procedural motions by telephone or video conference in which all parties have an
opportunity to participate. Other telephone or video proceedings may be held with the consent of all
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parties. The presiding officer will determine the location of the parties and witnesses for telephone
hearings. The convenience of the witnesses or parties, as well as the nature of the case, will be
considered when location is chosen.

875—1.84(17A) Evidence.

1.84(1) The presiding officer shall rule on admissibility of evidence and may, where appropriate,
take official notice of facts in accordance with all applicable requirements of law.

1.84(2) Stipulation of facts is encouraged. The presiding officer may make a decision based on
stipulated facts.

1.84(3) Evidence in the proceeding shall be confined to the issues as to which the parties received
notice prior to the hearing unless the parties waive their right to such notice or the presiding officer
determines that good cause justifies expansion of the issues. If the presiding officer decides to admit
evidence on issues outside the scope of the notice over the objection of a party who did not have actual
notice of those issues, that party, upon timely request, shall receive a continuance sufficient to amend
pleadings and to prepare on the additional issue.

1.84(4) The party seeking admission of an exhibit must provide opposing parties with an opportunity
to examine the exhibit prior to the ruling on its admissibility. Copies of documents should normally be
provided to opposing parties.

All exhibits admitted into evidence shall be appropriately marked and be made part of the record.

1.84(5) Any party may object to specific evidence or may request limits on the scope of any
examination or cross-examination. Such an objection shall be accompanied by a brief statement of the
grounds upon which it is based. The objection, the ruling on the objection, and the reasons for the
ruling shall be noted in the record. The presiding officer may rule on the objection at the time it is made
or may reserve a ruling until the written decision.

1.84(6) Whenever evidence is ruled inadmissible, the party offering that evidence may submit an
offer of proof on the record. The party making the offer of proof for excluded oral testimony shall
briefly summarize the testimony or, with permission of the presiding officer, present the testimony. If
the excluded evidence consists of a document or exhibit, it shall be marked as part of an offer of proof
and inserted in the record.

875—1.85(17A) Default.

1.85(1) If a party fails to appear or participate in a contested case proceeding after proper service of
notice, the presiding officer may, if no adjournment is granted, enter a default decision or proceed with
the hearing and render a decision in the absence of the party.

1.85(2) Where appropriate and not contrary to law, any party may move for default against a party
who has requested the contested case proceeding and has failed to file a required pleading or has failed
to appear after proper service.

1.85(3) Default decisions or decisions rendered on the merits after a party has failed to appear or
participate in a contested case proceeding become final agency action unless (a) within 15 days after the
date of notification or mailing of the decision, a motion to vacate is filed and served on all parties or (b)
an appeal of a decision on the merits is timely initiated within the time provided by rule 1.91(17A). A
motion to vacate must state all facts relied upon by the moving party which establish that good cause
existed for that party’s failure to appear or participate at the contested case proceeding. Each fact so
stated must be substantiated by at least one sworn affidavit of a person with personal knowledge of each
such fact. The affidavit(s) must be attached to the motion.

1.85(4) The time for further appeal of a decision for which a timely motion to vacate has been filed
is stayed pending a decision on the motion to vacate.

1.85(5) Properly substantiated and timely filed motions to vacate shall be granted only for good
cause shown. The burden of proof as to good cause is on the moving party. Adverse parties shall have
ten days to respond to a motion to vacate. Adverse parties shall be allowed to conduct discovery as to
the issue of good cause and to present evidence on the issue prior to a decision on the motion, if a request
to do so is included in that party’s response.
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1.85(6) “Good cause” for purposes of this rule shall have the same meaning as “good cause” for
setting aside a default judgment under lowa Rule of Civil Procedure 236.

1.85(7) A decision denying a motion to vacate is subject to further appeal within the time limit
allowed for further appeal of a decision on the merits in the contested case proceeding. A decision
granting a motion to vacate is subject to interlocutory appeal by the adverse party pursuant to rule
1.88(17A).

1.85(8) If a motion to vacate is granted and no timely interlocutory appeal has been taken, the
presiding officer shall issue another notice of hearing and the contested case shall proceed accordingly.

1.85(9) A default decision may award any relief consistent with the request for relief made in the
petition and embraced in its issues. If the defaulting party has appeared, the default decision cannot
exceed the relief demanded.

1.85(10) A default decision may provide either that the default decision is to be stayed pending a
timely motion to vacate or that the default decision is to take effect immediately, subject to a request for
stay under rule 1.93(17A).

875—1.86(17A) Ex parte communication.

1.86(1) Prohibited communications. Unless required for the disposition of ex parte matters
specifically authorized by statute, following issuance of the notice of hearing, there shall be no
communication, directly or indirectly, between the presiding officer and any party or representative
of any party or any other person with a direct or indirect interest in the case in connection with any
issue of fact or law in the case except upon notice and opportunity for all parties to participate. This
does not prohibit persons jointly assigned such tasks from communicating with each other. Nothing
in this provision is intended to preclude the presiding officer from communicating with members of
the division or seeking the advice or help of persons other than those with a personal interest in, or
those engaged in personally investigating as defined in subrule 1.72(2), prosecuting, or advocating
in, either the case under consideration or a pending factually related case involving the same parties
as long as those persons do not directly or indirectly communicate to the presiding officer any ex
parte communications they have received of a type that the presiding officer would be prohibited from
receiving or that furnish, augment, diminish, or modify the evidence in the record.

1.86(2) Prohibitions on ex parte communications commence with the issuance of the notice of
hearing in a contested case and continue for as long as the case is pending.

1.86(3) Written, oral or other forms of communication are “ex parte” if made without notice and
opportunity for all parties to participate.

1.86(4) To avoid prohibited ex parte communications, notice must be given in a manner reasonably
calculated to give all parties a fair opportunity to participate. Notice of written communications shall be
provided in compliance with rule 1.75(17A) and may be supplemented by telephone, facsimile, electronic
mail or other means of notification. Where permitted, oral communications may be initiated through
conference telephone calls including all parties or their representatives.

1.86(5) Persons who jointly act as presiding officer in a pending contested case may communicate
with each other without notice or opportunity for parties to participate.

1.86(6) The commissioner and other persons may be present in deliberations or otherwise advise the
presiding officer without notice or opportunity for parties to participate as long as they are not disqualified
from participating in the making of a proposed or final decision under any provision of law and they
comply with subrule 1.86(1).

1.86(7) Communications with the presiding officer involving uncontested scheduling or procedural
matters do not require notice or opportunity for parties to participate. Parties should notify other parties
prior to initiating such contact with the presiding officer when feasible and shall notify other parties when
seeking to continue hearings or other deadlines pursuant to rule 1.80(17A).

1.86(8) Disclosure of prohibited communications. A presiding officer who receives a prohibited ex
parte communication during the pendency of a contested case must initially determine if the effect of the
communication is so prejudicial that the presiding officer should be disqualified. If the presiding officer
determines that disqualification is warranted, a copy of any prohibited written communication, all written
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responses to the communication, a written summary stating the substance of any prohibited oral or other
communication not available in written form for disclosure, all responses made, and the identity of each
person from whom the presiding officer received a prohibited ex parte communication shall be submitted
for inclusion in the record under seal by protective order or disclosed. If the presiding officer determines
that disqualification is not warranted, such documents shall be submitted for inclusion in the record and
served on all parties. Any party desiring to rebut the prohibited communication must be allowed the
opportunity to do so upon written request filed within ten days after notice of the communication.

1.86(9) Promptly after being assigned to serve as presiding officer at any stage in a contested case
proceeding, a presiding officer shall disclose to all parties material factual information received through
ex parte communication prior to such assignment unless the factual information has already been
or shortly will be disclosed pursuant to lowa Code section 17A.13(2) or through discovery. Factual
information contained in an investigative report or similar document need not be separately disclosed
by the presiding officer as long as such documents have been or will shortly be provided to the parties.

1.86(10) The presiding officer may render a proposed or final decision imposing appropriate
sanctions for violations of this rule including default, a decision against the offending party, censure,
or suspension or revocation of the privilege to practice before the division. Violation of ex parte
communication prohibitions by division personnel shall be reported to the commissioner for possible
sanctions including censure, suspension, dismissal, or other disciplinary action.

875—1.87(17A) Recording costs. Upon request, the division shall provide a copy of the whole or any
portion of the record at cost. The cost of preparing a copy of the record or of transcribing the hearing
record shall be paid by the requesting party.

Parties who request that a hearing be recorded by certified shorthand reporters rather than by
electronic means shall bear the cost of that recordation, unless otherwise provided by law.

875—1.88(17A) Interlocutory appeals. Upon written request of a party or on its own motion, the
commissioner may review an interlocutory order. In determining whether to do so, the commissioner
shall weigh the extent to which the granting of the interlocutory appeal would expedite final resolution
of the case and the extent to which review of that interlocutory order at the time it reviews the proposed
decision of the presiding officer would provide an adequate remedy. Any request for interlocutory review
must be filed within 14 days of issuance of the challenged order, but no later than the time for compliance
with the order or the date of hearing, whichever is first.

875—1.89(17A) Final decision—nonlicense decision.

1.89(1) When the commissioner presides over the reception of evidence at the hearing, the
commissioner’s decision is a final decision.

1.89(2) When the commissioner does not preside at the reception of evidence, the presiding officer
shall make a proposed decision. The proposed decision becomes the final decision of the division without
further proceedings unless there is an appeal to, or review on motion of, the commissioner within the
time provided in rule 1.91(17A).

1.89(3) A settlement agreement, when signed by parties and the commissioner or presiding officer,
is binding on all parties.

875—1.90(17A) Final decision—license decision. In addition to the requirements of rule 1.89(17A),
options are available for a final decision in a case involving a license, permit, registration, commission,
or similar authorization. The decision may include the following:

1.  Exoneration.

2. Revocation of license.

3. Suspension of license until further order or for a specific period.

4. Nonrenewal of license.

5. Prohibited permanently from engaging in specified procedures or practices until further order
or for a specific period.
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Probation.

Require additional education or training.

Require reexamination.

9.  Order a physical examination.

10. Impose civil penalty.

11. Issue citation.

12. Such other sanctions allowed by law as may be appropriate.

N

875—1.91(17A) Appeals and review.

1.91(1) Appeal by party. Any adversely affected party may appeal a proposed decision to the
commissioner within 30 days after issuance of the proposed decision.

1.91(2) Review. The commissioner may initiate review of a proposed decision on the
commissioner’s own motion at any time within 30 days following the issuance of such a decision.

1.91(3) Notice of appeal. An appeal of a proposed decision is initiated by filing a timely notice of
appeal with the division. The notice of appeal must be signed by the appealing party or a representative
of that party and contain a certificate of service. The notice shall specify:

a. The parties initiating the appeal;

b.  The proposed decision or order appealed from;

c¢.  The specific findings or conclusions to which exception is taken and any other exceptions to
the decision or order;

d.  The relief sought; and

e.  The grounds for relief.

1.91(4) Requests to present additional evidence. A party may request the taking of additional
evidence only by establishing that the evidence is material, that good cause existed for the failure to
present the evidence at the hearing, and that the party has not waived the right to present the evidence.
A written request to present additional evidence must be filed with the notice of appeal or, by a
nonappealing party, within 14 days of service of the notice of appeal. The commissioner may remand a
case to the presiding officer for further hearing or may itself preside at the taking of additional evidence.

1.91(5) Scheduling. The division shall issue a schedule for consideration of the appeal.

1.91(6) Briefs and arguments. Unless otherwise ordered, within 20 days of the notice of appeal or
order for review, each appealing party may file exceptions and briefs. Within 20 days thereafter, any
party may file a responsive brief. Briefs shall cite any applicable legal authority and specify relevant
portions of the record in that proceeding. Written requests to present oral argument shall be filed with
the briefs. The commissioner may resolve the appeal on the briefs or provide an opportunity for oral
argument. The commissioner may shorten or extend the briefing period as appropriate.

875—1.92(17A) Applications for rehearing.

1.92(1) By whom filed. Any party to a contested case proceeding may file an application for rehearing
from a final order.

1.92(2) Content of application. The application for rehearing shall state on whose behalf it is filed,
the specific grounds for rehearing, and the relief sought. In addition, the application shall state whether
the applicant desires reconsideration of all or part of the division’s decision on the existing record and
whether, on the basis of the grounds enumerated in subrule 1.91(4), the applicant requests an opportunity
to submit additional evidence.

1.92(3) Time of filing. The application shall be filed with the division within 20 days after issuance
of the final decision.

1.92(4) Notice to other parties. A copy of the application shall be timely mailed by the applicant to
all parties of record not joining therein. If the application does not contain a certificate of service, the
division shall serve copies on all parties.

1.92(5) Disposition. Any application for a rehearing shall be deemed denied unless the division
grants the application within 20 days after its filing.
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875—1.93(17A) Stays of agency actions.

1.93(1) When available.

a. Any party to a contested case proceeding may petition the division for a stay of an order issued
in that proceeding or for other temporary remedies, pending review by the division. The petition shall
be filed with the notice of appeal and shall state the reasons justifying a stay or other temporary remedy.
The commissioner may rule on the stay or authorize the presiding officer to do so.

b.  Any party to a contested case proceeding may petition the division for a stay or other temporary
remedies pending judicial review of all or part of that proceeding. The petition shall state the reasons
justifying a stay or other temporary remedy.

1.93(2) When granted. In determining whether to grant a stay, the presiding officer or the
commissioner shall consider the factors listed in 1998 lowa Acts, chapter 1202, section 23(5c¢).

1.93(3) Vacation. A stay may be vacated by the issuing authority upon application of the division or
any other party.

875—1.94(17A) No factual dispute contested cases. If the parties agree that no dispute of material
fact exists as to a matter that would be a contested case if such a dispute of fact existed, the parties
may present all relevant admissible evidence either by stipulation or otherwise as agreed by the parties,
without necessity for the production of evidence at an evidentiary hearing. If such agreement is reached,
a jointly submitted schedule detailing the method and timetable for submission of the record, briefs and
oral argument should be submitted to the presiding officer for approval as soon as practicable. If the
parties cannot agree, any party may file and serve a motion for summary judgment pursuant to the rules
governing such motions.

875—1.95(17A) Emergency adjudicative proceedings.

1.95(1) Necessary emergency action. To the extent necessary to prevent or avoid immediate danger
to the public health, safety, or welfare, and consistent with the Constitution and other provisions of law,
the division may issue a written order in compliance with 1998 lowa Acts, chapter 1202, section 21, to
suspend a license in whole or in part, order the cessation of any continuing activity, order affirmative
action, or take other action within the jurisdiction of the division by emergency adjudicative order. Before
issuing an emergency adjudicative order the division shall consider factors including, but not limited to,
the following:

a.  Whether there has been a sufficient factual investigation to ensure that the division is proceeding
on the basis of reliable information;

b.  Whether the specific circumstances which pose immediate danger to the public health, safety
or welfare have been identified and determined to be continuing;

c.  Whether the person required to comply with the emergency adjudicative order may continue to
engage in other activities without posing immediate danger to the public health, safety or welfare;

d.  Whether imposition of monitoring requirements or other interim safeguards would be sufficient
to protect the public health, safety or welfare; and

e.  Whether the specific action contemplated by the division is necessary to avoid the immediate
danger.

1.95(2) Issuance of order.

a. An emergency adjudicative order shall contain findings of fact, conclusions of law, and policy
reasons to justify the determination of an immediate danger in the division’s decision to take immediate
action.

b.  The written emergency adjudicative order shall be immediately delivered to persons who are
required to comply with the order by utilizing one or more of the following procedures:

(1) Personal delivery;

(2) Certified mail, return receipt requested, to the last address on file with the division;

(3) Certified mail to the last address on file with the division;

(4) First-class mail to the last address on file with the division; or
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(5) Fax may be used as the sole method of delivery if the person required to comply with the order
has filed a written request that division orders be sent by fax and has provided a fax number for that
purpose.

c¢.  To the degree practicable, the division shall select the procedure for providing written notice
that best ensures prompt, reliable delivery.

1.95(3) Oral notice. Unless the written emergency adjudicative order is provided by personal
delivery on the same day that the order issues, the division shall make reasonable immediate efforts to
contact by telephone the persons who are required to comply with the order.

1.95(4) Completion of proceedings. After the issuance of an emergency adjudicative order, the
division shall proceed as quickly as feasible to complete any proceedings that would be required if the
matter did not involve an immediate danger.

Issuance of a written emergency adjudicative order shall include notification of the date on which
division proceedings are scheduled for completion. After issuance of an emergency adjudicative
order, continuance of further division proceedings to a later date will be granted only in compelling
circumstances upon application in writing.

875—1.96 to 1.98 Reserved.

DIVISION VI
INTEREST, FEES AND CHARGES

875—1.99(17A,91) Interest. The commissioner may assess and collect interest on fees, penalties, and
other amounts due the division. Interest shall accrue from the first of the month following the date when
payment was due. Ifit becomes necessary to initiate legal actions to recover the money, the commissioner
may recover court costs and attorney fees in addition to the interest. The interest rate shall be 10 percent
per annum.

875—1.100 Reserved.

DIVISION VII
WAIVERS AND VARIANCES FROM ADMINISTRATIVE RULES

875—1.101(17A,91) Scope.

1.101(1) These rules provide general procedures for waivers and variances from division rules.
Specific waiver or variance procedures must be followed when applicable. No waiver or variance may
be granted from a requirement or duty imposed by statute or when granting a waiver or variance would
cause a denial of federal funds or be inconsistent with federal statute or regulation. Any waiver or
variance must be consistent with statute. These waiver and variance procedures do not apply to rules
that merely define the meaning of a statute or other provision of law unless the division possesses
delegated authority to bind the courts with its rules.

1.101(2) Waivers or variances of rules may be granted either in response to a petition for waiver or
variance filed within a contested case proceeding, or in response to a petition filed in the absence of a
contested case proceeding.

875—1.102(17A,91) Petitions. If the petition for waiver or variance relates to a pending contested case,
the petition shall be filed in the contested case proceeding. Other petitions must be submitted in writing
to Labor Commissioner, 1000 E. Grand Avenue, Des Moines, lowa 50319. In either case, the petition
shall include the following information where applicable:

1.102(1) The name, address, case file number or state identification number, and telephone number
of the person requesting the waiver or variance and the person’s representative, if any.

1.102(2) A description and citation of the specific rule to which the petition applies.

1.102(3) The specific waiver or variance requested, including the precise scope and time period for
the waiver or variance.
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1.102(4) The relevant facts the petitioner believes justify a waiver or variance.

1.102(5) A description of any prior contacts between the division and the petitioner relating to the
subject matter of the proposed waiver or variance, including but not limited to a list or description of
division licenses, registrations, or permits held by the petitioner, and any notices of violation, citations,
contested case hearings, or investigative reports relating to the subject matter of the proposed waiver or
variance within the last five years.

1.102(6) The name, address, and telephone number of any public agency or political subdivision
which also regulates the activity in question or which might be affected by the grant of a waiver or
variance.

1.102(7) Any information known to the petitioner regarding the division’s treatment of similar cases.

1.102(8) The name, address, and telephone number of all persons inside or outside state government
who would be adversely affected by the grant of the petition or who possess knowledge of relevant facts.

1.102(9) A signed release of information authorizing persons with knowledge regarding the request
to furnish the division with information pertaining to the waiver or variance.

1.102(10) A signed statement from the petitioner attesting to the accuracy of the facts provided in
the petition.

875—1.103(17A,91) Notice and acknowledgment. The division will acknowledge petitions upon
receipt. The division shall ensure that notice of the pendency of the petition and a concise summary
of its contents have been provided to all persons to whom notice is required by any provision of law
within 30 days of receipt of the petition. The division may require the petitioner to serve the notice and
a concise summary on all persons to whom notice is required by any provision of law, and provide a
written statement to the division attesting that notice has been provided. Notice and a concise summary
may also be provided to others.

875—1.104(17A,91) Review. Each petition for a waiver or variance shall be evaluated by the agency
based on the unique, individual circumstances set out in the petition. Discretion to grant or deny a waiver
or variance petition rests with the labor commissioner or the labor commissioner’s designee. The burden
of persuasion shall be upon the petitioner. The division may request additional information relating to
the requested waiver or variance from the petitioner and may conduct any necessary and appropriate
investigation.

1.104(1) A waiver or variance may be granted if the division finds all of the following based on clear
and convincing evidence:

a.  Application of the rule would pose an undue hardship on the person for whom the waiver or
variance is requested;

b.  The provisions of a rule subject to a petition for a waiver or variance are not specifically
mandated by statute or another provision of law;

c.  Waiver or variance of the rule in the specific circumstances would not prejudice the substantial
legal rights of any person or cause a denial of federal funds; and

d.  Substantially equal protection of public health, safety, and welfare will be afforded by a means
other than that prescribed in the particular rule for which the waiver or variance is requested.

1.104(2) Petitioners requesting permanent waivers or variances must also show that a temporary
waiver or variance would be impracticable.

875—1.105(17A,91) Ruling.

1.105(1) The division shall grant or deny all requests as soon as practicable, but no later than 120
days from receipt without consent of the petitioner. However, waiver or variance petitions filed in
contested cases shall be granted or denied no later than the date of the decision in the contested case
proceeding. Failure to grant or deny a petition within the required time period shall be deemed a denial.

1.105(2) If a waiver or variance is granted, it shall be drafted to provide the narrowest exception
possible to the provisions of the rule. The ruling shall be in writing and shall include the reasons for
granting or denying the petition and, if approved, the time period during which the waiver or variance is
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effective. The division may place any condition on a waiver or variance that the division finds desirable
to protect the public health, safety, and welfare.

1.105(3) Within seven days of issuance of the ruling, a copy shall be mailed to the petitioner or the
petitioner’s representative, and to any other person(s) entitled to such notice by any provision of law or
rule.

875—1.106(17A,91) Public availability. Subject to the provisions of lowa Code section 17A.3(1) “e,”
orders granting and denying waivers or variances shall be indexed by rule and available for public
inspection.

875—1.107(17A,91) Cancellation. The division may cancel a waiver or variance upon appropriate
notice and hearing if the facts alleged in the petition or supplemental information provided were not
true, material facts were withheld or have changed, the alternative means of compliance provided in
the waiver or variance have failed to achieve the objectives of the statute, the requester has failed to
comply with conditions set forth in the waiver or variance approval, or the rule or enabling Act has
been amended.

875—1.108(17A,91) Violations. Violation of conditions in the waiver or variance approval is the
equivalent of violation of the particular rule for which the waiver or variance is granted and is subject
to the same remedies or penalties.

875—1.109(17A,91) Appeals. Appeal from a decision granting or denying a waiver or variance shall be
in accordance with the procedures provided in lowa Code chapter 17A. An appeal shall be taken within
30 days of the ruling. However, any appeal from a decision on a petition for waiver or variance in a
contested case proceeding shall be in accordance with the procedures for appeal of the contested case
decision.
These rules are intended to implement lowa Code chapters 17A, 22 and 91, 2000 Iowa Acts, House
File 2206, and Executive Order Number Eleven.
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[Filed 7/20/00, Notice 1/26/00—published 8/9/00, effective 9/13/00]
[Filed 11/20/01, Notice 6/13/01—published 12/12/01, effective 1/16/02]
[Filed 6/14/06, Notice 5/10/06—published 7/5/06, effective 8/9/06]
[Filed 4/16/07, Notice 2/28/07—published 5/9/07, effective 6/13/07]
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10WA OCCUPATIONAL
SAFETY AND HEALTH

CHAPTER 2
IOSH ENFORCEMENT, IOSH RESEARCH AND STATISTICS,

IOSH CONSULTATION AND EDUCATION
[Prior to 9/24/86, Labor, Bureau of [530] Ch 2]
[Prior to 10/7/98, see 347—Ch 2]

875—2.1(88) Scope and application. This chapter describes the procedures, functions, and personnel
of the bureaus and sections of the division of labor services of the department of workforce development:
(1) IOSH Enforcement; (2) IOSH Research and Statistics; (3) IOSH Private Sector Consultative Services;
(4) IOSH Public Sector Consultative Services; and (5) IOSH Education. Substantive rules for each of
these divisions are located in 875—Chapters 3, 4, 5, 8, 9, 10, 26, 27 and 28.

875—2.2(88) IOSH enforcement. This bureau is responsible for the administration and enforcement of
the Iowa Occupational Safety and Health Act, lowa Code chapter 88 and chapter 455D, division II. It
consists of an IOSH administrator (bureau chief), labor safety officers, and compliance safety and health
officers.

2.2(1) Personnel.

a. IOSH administrator (bureau chief). The bureau chief supervises and coordinates all activities
in this bureau. All inquiries to this bureau should be directed to the IOSH administrator.

b.  Labor safety officers (LSOs). LSOs are responsible for planning, development, and
administration of comprehensive safety and health enforcement programs. The two LSOs direct the two
sections: the occupational safety enforcement section and the occupational health enforcement section.
They also direct the activities of the compliance safety and health officers.

c¢.  Compliance safety and health officers (CSHOs). CSHOs are responsible for inspecting places
of employment for compliance with the lowa Occupational Safety and Health Act and the Hazardous
Chemicals Risks Right to Know Act, division II.

2.2(2) Reserved.

875—2.3(88) IOSH research and statistics. This section of the inspections and reporting bureau
is responsible for assisting the commissioner in developing and maintaining an effective program
of collection, compilation, and analysis of occupational safety and health statistics including worker
illnesses and injuries and activity measures of the division of labor services. It consists of a supervisor
of research and statistics and a support staff to assist in the statistical work. All inquiries to this section
should be made to the chief of the inspections and reporting bureau.

875—2.4(88) IOSH private sector consultative services. This section of the consultation and education
bureau is responsible for developing and directing an on-site consultative service program for employers
in the private sector (nongovernmental employers). The section conducts consultations at workplaces
to assist employers in the recognition and correction of workplace hazards and potential violations of
the Iowa Occupational Safety and Health Act and the Hazardous Chemicals Risks Right to Know Act,
division II. The section consists of a chief of the consultation and education bureau and safety and
health consultants. The safety and health consultants conduct workplace consultative visits. This section
operates under the rules in 875—Chapter 8. All inquiries to this section and requests for services shall
be made to the chief of the consultation and education bureau.

875—2.5(88) IOSH public sector consultative services. This section is responsible for conducting
on-site consultative visits for public sector employers to assist them in providing safe and healthful
workplaces for their employees. The public sector consists of any governmental agency or political
subdivision. The section’s services are the same as IOSH private sector consultative services. All
inquiries to this section should be made to the chief of the consultation and education bureau.
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875—2.6(88) IOSH education. This section is responsible for conducting educational programs for any
interested group. The dissemination of OSHA publications and materials are handled by this section.
All inquiries to this section should be made to the chief of the consultation and education bureau.
[Filed 12/15/75, Notice 10/6/75—published 12/29/75, effective 2/4/76]
[Filed emergency 11/20/79—published 12/12/79, effective 11/20/79]
[Filed emergency 9/5/86—published 9/24/86, effective 9/24/86]
[Filed 11/13/98, Notice 9/23/98—published 12/2/98, effective 1/6/99]
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CHAPTER 3

INSPECTIONS, CITATIONS AND PROPOSED PENALTIES
[Prior to 9/24/86, Labor, Bureau of [530]]
[Prior to 10/7/98, see 347—Ch 3]

875—3.1(88) Posting of notice; availability of the Act, regulations and applicable standards.

3.1(1) Each employer shall post and keep posted a notice or notices informing employees of the
protections and obligations provided for in the Act, and that for assistance and information, including
copies of the Act and of specific safety and health standards, employees should contact the employer
or the department of workforce development, division of labor services. The notice or notices shall
be posted by the employer in each establishment in a conspicuous place or places where notices to
employees are customarily posted. Each employer shall take steps to ensure that such notices are not
altered, defaced or covered by other materials. The notice or notices will be furnished by the occupational
safety and health bureau of the division of labor services.

Reproductions or facsimilies of the state poster shall constitute compliance with the posting
requirements of lowa Code section 88.6(3) “a” where such reproductions or facsimilies are at least 8'%
inches by 14 inches, and the printing size is at least 10 point. Whenever the size of the poster increases,
the size of the print shall also increase accordingly. The caption or heading on the poster shall be in
large type, generally not less than 36 point.

3.1(2) “Establishment” means a single physical location where business is conducted or where
services or industrial operations are performed. (For example: A factory, mill, store, hotel, restaurant,
movie theatre, farm, ranch, bank, sales office, warehouse, central administrative office or governmental
agency or subdivision thereof.) Where distinctly separate activities are performed at a single physical
location (such as contract construction activities from the same physical location as a lumber yard),
each activity shall be treated as a separate physical establishment, and a separate notice or notices
shall be posted in each such establishment, to the extent that such notices have been furnished by the
Occupational Safety and Health Administration, U.S. Department of Labor, or the division of labor
services. Where employers are engaged in activities which are physically dispersed, such as agriculture,
construction, transportation, communications and electric, gas and sanitary services, the notice or
notices required by this rule shall be posted at the location to which employees report each day. Where
employees do not usually work at, or report to, a single establishment, such as harbor workers, traveling
salespersons, technicians, engineers, and similar personnel, such notice or notices shall be posted at
the location from which the employees operate to carry out their activities. In all cases, such notice or
notices shall be posted in accordance with the requirements of subrule 3.1(1).

3.1(3) Copies of the Act, all regulations published and all applicable safety and health rules are
available from the division of labor services. If an employer has obtained copies of these materials from
the division of labor services or the U.S. Department of Labor, the employer shall make them available
upon request to any employee or authorized employee representative for review in the establishment
where the employee is employed on the same day the request is made or at the earliest time mutually
convenient to the employee or authorized employee representative and the employer.

3.1(4) Any employer failing to comply with the provisions of this rule shall be subject to citation
and penalty in accordance with the provisions of lowa Code section 88.14.

This rule is intended to implement lowa Code section 88.6(3) “a.”

875—3.2(88) Objection to inspection.

3.2(1) Upon a refusal to permit a compliance safety and health officer, in the exercise of official
duties, to enter without delay and at reasonable times any place of employment or any place therein, to
inspect, to review records or to question any employer, owner, operator, agent or employee, or to permit
arepresentative of employees to accompany the compliance safety and health officer during the physical
inspection of any workplace, the compliance safety and health officer shall terminate the inspection or
confine the inspection to other areas, conditions, structures, machines, apparatus, devices, equipment,
materials, records or interviews concerning which no objection is raised. The compliance safety and
health officer shall endeavor to ascertain the reason for such refusal and shall immediately report the
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refusal and the reason therefor to the labor commissioner or the commissioner’s designee. The labor
commissioner shall promptly take appropriate action, including compulsory process, if necessary.

3.2(2) Compulsory process shall be sought in advance of an attempted inspection or investigation
if, in the judgment of the labor commissioner or a designee, circumstances exist which make such
preinspection process desirable or necessary. Some examples of circumstances in which it may be
desirable or necessary to seek compulsory process in advance of an attempt to inspect or investigate
include (but are not limited to):

a. When the employer’s past practice either implicitly or explicitly puts the commissioner on
notice that a warrantless inspection will not be allowed, or

b.  When an inspection includes the use of special equipment or when the presence of an expert or
experts is needed in order to properly conduct the inspection, and procuring a warrant prior to an attempt
to inspect would alleviate the difficulties or costs encountered in coordinating the availability of such
equipment or expert.

3.2(3) For the purposes of this rule, the term “compulsory process” shall mean the institution of
any appropriate action, including ex parte application for an inspection warrant or its equivalent. Ex
parte inspection warrants shall be the preferred form of compulsory process in all circumstances where
compulsory process is relied upon to seek entry to a workplace under this rule.

This rule is intended to implement lowa Code section 88.6(1).

875—3.3(88) Entry not a waiver. Any permission to enter, inspect, review records or question any
person shall not imply or be conditioned upon a waiver of any cause of action, citation or penalty under
the Act. Compliance safety and health officers are not authorized to grant any such waiver.

This rule is intended to implement lowa Code section 88.6(1).

875—3.4(88) Advance notice of inspections.

3.4(1) Advance notice of inspections may not be given, except in the following situations:

a. In cases of apparent imminent danger, to enable the employer to abate the danger as quickly as
possible;

b.  In circumstances where the inspection can most effectively be conducted after regular business
hours or where special preparations are necessary for an inspection;

c.  Where necessary to ensure the presence of representatives of the employer and employees or
the appropriate personnel needed to aid in the inspection; and

d. In other circumstances where the labor commissioner or the commissioner’s designee
determines that the giving of advance notice would enhance the probability of an effective and thorough
inspection.

3.4(2) In situations described in 3.4(1), advance notice of inspections may be given only if
authorized by the labor commissioner or the commissioner’s designee, except that in cases of apparent
imminent danger, advance notice may be given by the compliance safety and health officer without
such authorization if the labor commissioner or the commissioner’s designee is not immediately
available. When advance notice is given, it shall be the employer’s responsibility promptly to notify the
authorized representative of employees of the inspection, if the identity of the representative is known
to the employer. Upon the request of the employer, the compliance safety and health officer will inform
the authorized representative of employees of the inspection, provided that the employer furnishes the
compliance safety and health officer with the identity of the representative and with other information
as is necessary to enable the compliance safety and health officer promptly to inform the representative
of the inspection. An employer who fails to comply with the obligation under this rule promptly to
inform the authorized representative of employees of the inspection, or to furnish such information as
is necessary to enable the compliance safety and health officer promptly to inform the representative
of the inspection, may be subject to citation and penalty under lowa Code section 88.14(3). Advance
notice in any of the situations described in subrule 3.4(1) shall not be given more than 24 hours before
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the inspection is scheduled to be conducted, except in apparent imminent danger situations and in other
unusual circumstances.
This rule is intended to implement lowa Code sections 88.6(1) and 88.14(6).

875—3.5(88) Conduct of inspections.

3.5(1) Inspections shall take place at the times and in the places of employment as the labor
commissioner or the commissioner’s designee may direct. At the beginning of an inspection,
compliance safety and health officers shall present their credentials to the owner, operator or agent in
charge at the establishment; explain the nature and purpose of the inspection; and indicate generally
the scope of the inspection and the records specified in 875—4.2(88), 875—4.4(88), and 875—subrule
4.5(1) which they wish to review. However, such designation of records shall not preclude access to
additional records.

3.5(2) Compliance safety and health officers shall have authority to take environmental samples
and to take or obtain photographs related to the purpose of the inspection, employ other reasonable
investigative techniques, and question privately any employer, owner, operator, agent or employee of
the establishment. As used herein the term “employ other reasonable investigative techniques” includes,
but is not limited to, the use of cameras, audio and videotaping equipment, devices to measure employee
exposures and the attachment of personal sampling equipment such as dosimeters, pumps, badges and
other similar devices to employees in order to monitor their exposures.

3.5(3) Intaking photographs and samples, compliance safety and health officers shall take reasonable
precautions to ensure that such actions with flash, spark-producing or other equipment would not be
hazardous. Compliance safety and health officers shall comply with all employer safety and health rules
and practices at the establishment being inspected, and they shall wear and use appropriate protective
clothing and equipment.

3.5(4) The conduct of inspections shall be such as to preclude unreasonable disruption of the
operations of the employer’s establishment.

3.5(5) At the conclusion of the inspection, the compliance safety and health officer shall confer with
the employer or representative and informally advise the employer or representative of any apparent
safety or health violations disclosed by the inspection. During the conference, the employer shall be
afforded an opportunity to bring to the attention of the compliance safety and health officer any pertinent
information regarding conditions in the workplace.

3.5(6) Inspections shall be conducted in accordance with the requirements of this chapter.

This rule is intended to implement Iowa Code section 88.6(1).

875—3.6(88) Representatives of employers and employees.

3.6(1) Compliance safety and health officers shall be in charge of inspections and questioning of
persons. A representative of the employer and a representative authorized by employees shall be given
an opportunity to accompany the compliance safety and health officer during the physical inspection of
any workplace for the purpose of aiding the inspection. A compliance safety and health officer may
permit additional employer representatives and additional representatives authorized by employees to
accompany the compliance safety and health officer where the compliance safety and health officer
determines that the additional representatives will further aid the inspection. A different employer and
employee representative may accompany the compliance safety and health officer during each different
phase of an inspection if this will not interfere with the conduct of the inspection.

3.6(2) Compliance safety and health officers shall have authority to resolve all disputes as to who
is the representative authorized by the employer and employees for the purpose of this rule. If there is
no authorized representative of employees, or if the compliance safety and health officer is unable to
determine with reasonable certainty who is the representative, the compliance safety and health officer
should consult with a reasonable number of employees concerning matters of safety and health in the
workplace.

3.6(3) The representative(s) authorized by employees shall be an employee(s) of the employer.
However, if in the judgment of the compliance safety and health officer, good cause has been shown
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why accompaniment by a third party who is not an employee of the employer (such as an industrial
hygienist or a safety engineer) is reasonably necessary to the conduct of an effective and thorough
physical inspection of the workplace, the third party may accompany the compliance safety and health
officer during the inspection.

3.6(4) Compliance safety and health officers are authorized to deny the right of accompaniment
under this rule to any person whose conduct interferes with a fair and orderly inspection.

This rule is intended to implement lowa Code sections 88.6(1) and 88.6(4).

875—3.7(88) Complaints by employees.

3.7(1) Any employee or representative of employees who believes that a violation of the Act exists
in any workplace where the employee is employed may request an inspection of the workplace by giving
notice of the alleged violation to the commissioner or a designee. Any such notice shall be reduced to
writing, shall set forth with reasonable particularity the grounds for the notice, and shall be signed by
the employee or representative of employees. A copy shall be provided the employer or agent by the
commissioner’s designee no later than at the time of inspection, except that, upon the request of the
person giving the notice, the identity and the identities of individual employees referred to therein shall
not appear in the copy or on any record published, released, or made available by the division of labor
services.

3.7(2) If upon receipt of notification the commissioner or a designee determines that the complaint
meets the requirements set forth in subrule 3.7(1), and that there are reasonable grounds to believe that
the alleged violation exists, an inspection shall be made as soon as practicable, to determine if the alleged
violation exists. Inspections under this rule shall not be limited to matters referred to in the complaint.

3.7(3) During any inspection of a workplace, any employee or representative of employees
employed in the workplace may notify the compliance safety and health officer of any violation of the
Act which they have reason to believe exists in the workplace.

875—3.8(88) Trade or governmental secrets.

3.8(1) At the commencement of an inspection, the employer may identify areas in the establishment
which contain or which might reveal trade or governmental secrets. If the compliance safety and
health officer has no clear reason to question such identification, information obtained in such
areas, including all negatives and prints of photographs and environmental samples, shall be labeled
“confidential-trade/governmental secrets” and shall not be disclosed except in accordance with the
provisions of lowa Code section 88.12.

3.8(2) Upon the request of an employer, any authorized representative of employees in an area
containing trade or governmental secrets shall be an employee in that area or an employee authorized by
the employer to enter that area. Where there is no representative or employee, the compliance safety and
health officer shall consult with a reasonable number of employees who work in that area concerning
matters of safety and health.

This rule is intended to implement lowa Code sections 88.6(1) and 88.12.

875—3.9(88) Imminent danger. Whenever and as soon as a compliance safety and health officer
concludes on the basis of an inspection that conditions or practices exist in any place of employment
which could reasonably be expected to cause death or serious physical harm immediately or before the
imminence of such danger can be eliminated through the enforcement procedures otherwise provided
by the Act, the affected employees and employers shall be notified as provided in lowa Code section
88.11(3). Appropriate citations and notices of proposed penalties may be issued with respect to an
imminent danger even though, after being informed of the danger by the compliance safety and health
officer, the employer immediately eliminates the imminence of the danger and initiates steps to abate
the danger.

875—3.10(88) Consultation with employees. Compliance safety and health officers may consult with
employees concerning matters of occupational safety and health to the extent that they deem necessary for
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the conduct of an effective and thorough inspection. During the course of an inspection, any employee
shall be afforded an opportunity to bring any violation of the Act which the employee has reason to
believe exists in the workplace to the attention of the compliance safety and health officer.

This rule is intended to implement lowa Code sections 88.6(1) and 88.6(4).

875—3.11(88) Citations.

3.11(1) Upon receipt of any citation under the Act, the employer shall immediately post the citation
or a copy thereof, unedited, at or near each place an alleged violation referred to in the citation occurred,
except as provided in this rule. Where, because of the nature of the employer’s operations, it is not
practicable to post the citation at or near each place of alleged violation, the citation shall be posted,
unedited, in a prominent place where it will be readily observable by all affected employees. For
example, where employers are engaged in activities which are physically dispersed, the citation may be
posted at the location to which employees report each day. Where employees do not primarily work
at or report to a single location, the citation may be posted at the location from which the employees
operate to carry out their activities. The employer shall take steps to ensure that the citation is not
altered, defaced or covered by other material. Notices of de minimis violations need not be posted.

3.11(2) Each citation or a copy thereof shall remain posted until the violation has been abated, or
for three working days, whichever is later. The filing by the employer of a notice of intention to contest
shall not affect the posting responsibility under this rule unless and until the employment appeal board
issues a final order vacating the citation.

3.11(3) An employer to whom a citation has been issued may post a notice in the same location where
such citation is posted indicating that the citation is being contested before the employment appeal board
and the notice may explain the reasons for the contest. The employer may also indicate that specified
steps have been taken to abate the violation.

3.11(4) Any employer failing to comply with the provisions of subrules 3.11(1) and 3.11(2) shall be
subject to citation and penalty in accordance with the provisions of lowa Code section 88.14.

3.11(5) Any employer to whom a citation and notification of penalty have been issued may, under
Iowa Code section 88.8, notify the commissioner of the employer’s intention to contest the citation or
notification of penalty. The notice of contest shall be in writing. The notice of contest shall be received
by the division of labor services or postmarked no later than 15 working days after the receipt by the
employer of the citation and notification of penalty. The notice of contest may be provided to the division
of labor services by mail, personal delivery or facsimile transmission.

This rule is intended to implement lowa Code sections 88.7(3) and 88.8.

875—3.12(88) Informal conferences. At the request of an affected employer, employee, or
representative of employees, the labor commissioner or the commissioner’s designee may hold an
informal conference for the purpose of discussing any issues raised by an inspection, citation, notice of
proposed penalty, or notice of intention to contest. The settlement of any issue at the conference shall
be subject to the rules of procedure prescribed by the employment appeal board. If the conference is
requested by the employer, an affected employee or the employee’s representative shall be afforded an
opportunity to participate, at the discretion of the labor commissioner or the commissioner’s designee.
If the conference is requested by an employee or representative of employees, the employer shall be
afforded an opportunity to participate, at the discretion of the labor commissioner or the commissioner’s
designee. Any party may be represented by counsel at the conference. No conference or request for a
conference shall operate as a stay of any 15-working-day period for filing a notice of intention to contest.
This rule is intended to implement lowa Code sections 17A.3(1)“b”" and 17A.10.

875—3.13(88) Petitions for modification of abatement date.

3.13(1) An employer may file a petition for modification of abatement date when the employer has
made a good faith effort to comply with the abatement requirements of a citation, but such abatement
has not been completed because of factors beyond its reasonable control.
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3.13(2) A petition for modification of abatement date shall be in writing and shall include the
following information:

a.  All steps taken by the employer, and the dates of the action, in an effort to achieve compliance
during the prescribed abatement period.

b.  The specific additional abatement time necessary in order to achieve compliance.

c.  The reasons the additional time is necessary, including the unavailability of professional or
technical personnel or of materials and equipment, or because necessary construction or alteration of
facilities cannot be completed by the original abatement date.

d.  All available interim steps being taken to safeguard the employees against the cited hazard
during the abatement period.

e. A certification that a copy of the petition and notice informing affected employees of their rights
to party status has been posted and, if appropriate, served on the authorized representative of affected
employees, in accordance with 3.13(3)“a” and a certification of the date upon which the posting and
service was made. A notice in the following form shall be deemed to comply with this paragraph:

(Name of employer)

Your employer has been cited by the commissioner of labor for violation of the lowa Occupational
Safety and Health Act and has requested additional time to correct one or more of the violations.
Affected employees are entitled to participate as parties under terms and conditions established by the
Iowa employment appeal board in its rules of procedure. Affected employees or their representatives
desiring to participate must file a written objection to the employer’s petition with the commissioner
of labor. Failure to file the objection within ten working days of the first posting of the accompanying
petition and this notice shall constitute a waiver of any further right to object to the petition or to
participate in any proceedings related thereto. Objections shall be sent to the commissioner’s designee:
IOSH Administrator, Occupational Safety and Health Bureau, Division of Labor Services, 1000 East
Grand Avenue, Des Moines, lowa 50319. All papers relevant to this matter may be inspected at: (place
reasonably convenient to employees, preferably at or near workplace).

3.13(3) A petition for modification of abatement date shall be filed with the labor commissioner
or the commissioner’s designee no later than the close of the next working day following the date on
which abatement was originally required. A later-filed petition shall be accompanied by the employer’s
statement of exceptional circumstances explaining the delay.

a. A copy of the petition and a notice of employee rights complying with 3.13(2) “e” shall be
posted in a conspicuous place where all affected employees will have notice thereof or near the location
where the violation occurred. The petition and notice of employee rights shall remain posted for a period
of ten working days. Where affected employees are represented by an authorized representative, the
representative shall be served with a copy of the petition and notice of employee rights.

b.  Affected employees or their representatives may file an objection in writing to a petition with
the labor commissioner or the commissioner’s designee. Failure to file the objection within ten working
days of the date of posting of the petition and notice of employee rights or of service upon an authorized
representative shall constitute a waiver of any further right to object to the petition.

c¢.  The labor commissioner or the commissioner’s designee shall have the authority to approve
any filed petition for modification of abatement date. Uncontested petitions shall become final orders
pursuant to lowa Code section 88.8.

d.  The labor commissioner or the commissioner’s designee shall not exercise approval power until
the expiration of 15 working days from the date the petition and notice of employee rights were posted
or served by the employer.

3.13(4) Where any petition is objected to by the labor commissioner or the commissioner’s
designee or affected employees, the petition, citation, and any objections shall be forwarded to the
employment appeal board within 3 working days after the expiration of the 15-day period set out in
subrule 3.13(3)“d.”

This rule is intended to implement Iowa Code section 88.8.

875—3.14 to 3.18 Reserved.
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875—3.19(88) Abatement verification.

3.19(1) Scope and application. This rule applies to employers who receive a citation for a violation
of the Towa Occupational Safety and Health Act.

3.19(2) Definitions.

“Abatement” means action by an employer to comply with a cited standard or regulation or to
eliminate a recognized hazard identified by OSHA during an inspection.

“Abatement date” means:

1. For an uncontested citation item, the later of:

e  The date in the citation for abatement of the violation;

e  The date approved by OSHA or established in litigation as a result of a petition for modification
of the abatement date (PMA); or

e  The date established in a citation by an informal settlement agreement.

2. For a contested citation item for which the employment appeal board has issued a final order
affirming the violation, the later of:

e The date identified in the final order for abatement; or

e  The date computed by adding the period allowed in the citation for abatement to the final order
date;

o The date established by a formal settlement agreement.

“Affected employees” means those employees who are exposed to the hazard(s) identified as a
violation(s) in a citation.

“Final order date” means:

1. For an uncontested citation item, the fifteenth working day after the employer’s receipt of the
citation;

2. For a contested citation item:

e  The thirtieth day after the date on which a final order was entered by the employment appeal
board or

e  The date on which a court issues a decision affirming the violation in a case in which a final
order of employment appeal board has been stayed.

“Movable equipment” means a hand-held or non-hand-held machine or device, powered or
unpowered, that is used to do work and is moved within or between work sites.

3.19(3) Abatement certification.

a.  Within ten calendar days after the abatement date, the employer must certify to the division that
each cited violation has been abated, except as provided in paragraph “b” of this subrule.

b.  The employer is not required to certify abatement if the compliance safety and health officer
during the on-site portion of the inspection:

(1) Observes, within 24 hours after a violation is identified, that abatement has occurred; and

(2) Notes in the citation that abatement has occurred.

c¢.  The employer’s certification that abatement is complete must include, for each cited violation,
in addition to the information required in 3.19(8), the date and method of abatement and a statement that
affected employees and their representatives have been informed of the abatement.

NOTE: Appendix A contains a sample abatement certification letter.

3.19(4) Abatement documentation.

a.  The employer must submit to the division, along with the information on abatement certification
required by subrule 3.19(3), paragraph “c,” documents demonstrating that abatement is complete for
each willful or repeat violation and for any serious violation for which the division indicates in the
citation that the abatement documentation is required.

b.  Documents demonstrating that abatement is complete may include, but are not limited to,
evidence of the purchase or repair of equipment, photographic or video evidence of abatement, or other
written records.
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3.19(5) Abatement plans.

a. The division may require an employer to submit an abatement plan for each cited violation
(except an other-than-serious violation) when the time permitted for abatement is more than 90 calendar
days. If an abatement plan is required, the citation must so indicate.

b.  The employer must submit an abatement plan for each cited violation within 25 calendar days
from the final order date when the citation indicates that such a plan is required. The abatement plan
must identify the violation and the steps to be taken to achieve abatement, including a schedule for
completing abatement and, where necessary, how employees will be protected from exposure to the
violative condition in the interim until abatement is complete.

NOTE: Appendix B contains a sample abatement plan form.

3.19(6) Progress reports.

a. An employer who is required to submit an abatement plan may also be required to submit
periodic progress reports for each cited violation. The citation must indicate:

(1) That periodic progress reports are required and the citation items for which they are required;

(2) The date on which an initial progress report must be submitted, which may be no sooner than
30 calendar days after submission of an abatement plan;

(3) Whether additional progress reports are required; and

(4) The date(s) on which additional progress reports must be submitted.

b.  For each violation, the progress report must identify, in a single sentence if possible, the action
taken to achieve abatement and the date the action was taken.

NOTE: Appendix B contains a sample progress report form.

3.19(7) Employee notification.

a. The employer must inform affected employees and their representative(s) about abatement
activities covered by this rule by posting a copy of each document submitted to the division or a summary
of the document near the place where the violation occurred.

b.  Where posting does not effectively inform employees and their representatives about abatement
activities (for example, for employers who have mobile work operations), the employer shall:

(1) Post each document or a summary of the document in a location where it will be readily
observable by affected employees and their representatives; or

(2) Take other steps to communicate fully to affected employees and their representatives about
abatement activities.

(3) The employer must inform employees and their representatives of their right to examine and
copy all abatement documents submitted to the division.

c.  An employee or an employee representative shall submit a request to examine and copy
abatement documents within three working days of receiving notice that the documents have been
submitted. The employer shall comply with an employee’s or employee representative’s request to
examine and copy abatement documents within five working days of receiving the request.

d. The employer must ensure that notice to employees and employee representatives is provided
at the same time or before the information is provided to the division and that abatement documents are:

(1) Not altered, defaced, or covered by other material; and

(2) Remain posted for three working days after submission to the division.

3.19(8) Transmitting abatement documents.

a. The employer must include, in each submission required by this rule, the following information:
The employer’s name and address;

The inspection number to which the submission relates;

The citation and item numbers to which the submission relates;

A statement that the information submitted is accurate; and

The signature of the employer or the employer’s authorized representative.

b. The date of postmark is the date of submission for mailed documents. For documents
transmitted by other means, the date the division receives the document is the date of submission.

Wb =
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3.19(9) Movable equipment.

a. For serious, repeat, and willful violations involving movable equipment, the employer must
attach a warning tag or a copy of the citation to the operating controls or to the cited component of
equipment that is moved within the work site or between work sites. Attaching a copy of the citation
to the equipment is deemed to meet the tagging requirement of this paragraph as well as the posting
requirement of rule 875—3.11(88).

b.  The employer must use a warning tag that properly warns employees about the nature of the
violation involving the equipment and identifies the location of the citation issued.

NOTE: Appendix C (nonmandatory) contains a sample tag that employers may use to meet this
requirement.

c.  If the violation has not already been abated, a warning tag or copy of the citation must be
attached to the equipment:

(1) For hand-held equipment, immediately after the employer receives the citation; or

(2) For non-hand-held equipment, prior to moving the equipment within or between work sites.

d. For the construction industry, a tag that is designed and used in accordance with 29 CFR
1926.20(b)(3) and 29 CFR 1926.200(h) is deemed by OSHA to meet the requirements of this rule when
the information required by subrule 3.19(9), paragraph “b, ” is included on the tag.

e. The employer must ensure that the tag or copy of the citation attached to movable equipment
is not altered, defaced, or covered by other material.

f The employer must ensure that the tag or copy of the citation attached to movable equipment
remains attached until:

(1) The violation has been abated and all abatement verification documents required by this
regulation have been submitted to the division;

(2) The cited equipment has been permanently removed from service or is no longer within the
employer’s control; or

(3) The appeal board issues a final order vacating the citation.

875—3.20(88) Policy regarding employee rescue activities.

3.20(1) The labor commissioner or the commissioner’s designee shall review the inspection report
of the compliance safety and health officer. If, on the basis of the report, the labor commissioner or the
commissioner’s designee believes that the employer has violated a requirement of Iowa Code section
88.4 or any rule, the commissioner or the commissioner’s designee shall issue to the employer either a
citation or a notice of de minimis violations which has no direct or immediate relationship to safety or
health. An appropriate citation or notice of de minimis violations shall be issued even though after being
informed of an alleged violation by the compliance safety and health officer, the employer immediately
abates, or initiates steps to abate, such alleged violation. Any citation or notice of de minimis violations
shall be issued with reasonable promptness after termination of the inspection. No citation may be issued
under this rule after the expiration of six months following the occurrence of any alleged violation.

3.20(2) Any citation shall describe with particularity the nature of the alleged violation, including a
reference to lowa Code chapter 88, or rule alleged to have been violated. Any citation shall also fix a
reasonable time or times for the abatement of the alleged violation.

3.20(3) If a citation or notice of de minimis violations is issued for a violation alleged in a request for
inspection under subrule 3.7(1) or a notification of violation under subrule 3.7(3), a copy of the citation
or notice of de minimis violations shall also be sent to the employee or representative of employees who
made such request or notification.

3.20(4) Every citation shall state that the issuance of a citation does not constitute a finding that a
violation has occurred unless there is a failure to contest as provided for in lowa Code chapter 88 or, if
contested, unless the citation is affirmed by the appeal board.

3.20(5) No citation may be issued to an employer because of a rescue activity undertaken by an
employee of that employer with respect to an individual in imminent danger unless:
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a. The employee is designated or assigned by the employer to have responsibility to perform or
assist in rescue operations, and the employer fails to provide protection of the safety and health of the
employee, including failing to provide appropriate training and rescue equipment; or

b.  The employee is directed by the employer to perform rescue activities in the course of carrying
out the employee’s job duties, and the employer fails to provide protection of the safety and health of
such employee, including failing to provide appropriate training and rescue equipment; or

c.  The employee is employed in a workplace that requires the employee to carry out duties that are
directly related to a workplace operation where the likelihood of life-threatening accidents is foreseeable,
such as a workplace operation where employees are located in confined spaces or trenches, handle
hazardous waste, respond to emergency situations, perform excavations, or perform construction over
water; and such employee has not been designated or assigned to perform or assist in rescue operations
and voluntarily elects to rescue such an individual. Additionally, the employer has failed to instruct
employees not designated or assigned to perform or assist in rescue operations of the arrangements
for rescue, not to attempt rescue, and of the hazards of attempting rescue without adequate training or
equipment.

3.20(6) For purposes of this policy, the term “imminent danger” means the existence of any
condition or practice that could reasonably be expected to cause death or serious physical harm before
such condition or practice can be abated.

875—3.21 Reserved.

875—3.22(88,89B) Additional hazard communication training requirements.

3.22(1) Training format. The employer may present the training program to the employee in
any format; however, the employer shall preserve a written summary and synopsis of the training, a
cassette tape recording of an oral presentation, or a videotape recording of an audio-video presentation
of the training relied upon by the employer for compliance with 29 CFR 1910.1200(h), and shall
allow employees and their designated representatives access to the written synopsis, tape recording, or
videotape recording.

3.22(2) Review by the division. The training program shall be available for review and approval upon
inspection by the division. Upon request by the commissioner, the employer shall make available the
written synopsis, cassette tape recording, or videotape recording used or prepared by the employer. The
commissioner may conduct an inspection to review an actual training program or review the employer’s
records of a training program.

875—3.23(88) Definitions. The definitions and interpretations contained in lowa Code section 88.3 shall
be applicable to the terms when used in this chapter. As used in this chapter unless the context clearly
requires otherwise:

“Act” means the lowa Occupational Safety and Health Act of 1972, Iowa Code chapter 88.

“Compliance safety and health officer”” means a person authorized by the labor commissioner of the
department of workforce development, division of labor services, to conduct inspections.

“Division” means the lowa division of labor of the department of workforce development.

“Inspection” means any inspection of an employer’s factory, plant, establishment, construction site
or other area, workplace or environment where work is preformed by an employee of an employer, and
includes any inspection conducted pursuant to a filed complaint, and any follow-up inspection, accident
investigation or other inspections conducted under the Act.

“Working days” means Mondays through Fridays but shall not include Saturdays, Sundays or federal
or state holidays. In computing 15 working days, the day of receipt of any notice shall not be included,
and the last day of the 15 working days shall be included.

This rule is intended to implement Iowa Code section 88.6.

875—3.24(88) Occupational safety and health bureau forms.
3.24(1) IOSH-2 Form: Citation and Notification of Penalty.
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3.24(2) IOSH-2B Form: Notification of Failure to Correct.

3.24(3) IOSH-7 Form: Complaint.

3.24(4) IOSH-8 Form: Notice of Alleged Imminent Danger.

3.24(5) IOSH-9 Form: Abatement Notice.

(These forms are being omitted from this publication. For copies of forms contact Division of Labor
Services, 1000 East Grand Avenue, Des Moines, lowa 50319.)

These rules are intended to implement lowa Code chapters 17A and 88 and sections 84A.1, 84A.2
and 88.2.

NOTE: Appendices A through C provide information and nonmandatory guidelines to assist
employers and employees in complying with the appropriate requirements of rule 875—3.19(88).
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Appendix A - Sample Abatement—Certification Letter

(Name), IOSH Administrator
Iowa Division of Labor

1000 East Grand Avenue
Des Moines, IA 50319

[Company’s Name]
[Company’s Address]

The hazard referenced in Inspection Number [insert 9-digit #] for violation identified as:

Citation [insert #] and item [insert #] was corrected on [insert date] by:

Citation [insert #] and item [insert #] was corrected on [insert date] by:

I attest that the information contained in this document is accurate.

Signature

Typed or Printed Name
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Appendix B - Sample Abatement Plan or Progress Report

(Name), IOSH Administrator
Iowa Division of Labor

1000 East Grand Avenue
Des Moines, IA 50319

[Company’s Name]
[Company’s Address]

Check one:
Abatement Plan[ |
Progress Report [ ]

Inspection Number [insert 9-digit #]

Page of
Citation Number(s)*
Item Number(s)*
Proposed
Completion Date Completion Date
(for abatement (for progress
Action plans only) reports only)
1.
2.
3.
4.
5.
6.

Date required for final abatement:
I attest that the information contained in this document is accurate.

Signature

Typed or Printed Name
Name of primary point of contact for questions: [optional]

Telephone number:

* Abatement plans or progress reports for more than one citation item may be combined in a single abatement plan or progress report
if the abatement actions, proposed completion dates, and actual completion dates (for progress reports only) are the same for each
of the citation items.
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Appendix C Tag

WARNING

EQUIPMENT HAZARD
CITED BY OSHA

EQUIPMENT CITED:

HAZARD CITED:

FOR DETAILED INFORMATION
SEE OSHA CITATION POSTED AT:

Towa Division of Labor Services
Occupational Safety and Health Administration

Background color - Orange
Message color - Black
[Filed August 29, 1972]
[Filed 12/15/75, Notice 10/6/75—published 12/29/75, effective 2/4/76]
[Filed emergency 11/20/79—published 12/12/79, effective 11/20/79]
[Filed 1/31/80, Notice 12/26/79—published 2/20/80, effective 3/28/80]
[Filed 7/1/83, Notice 5/11/83—published 7/20/83, effective 9/1/83]
[Filed emergency 9/5/86—published 9/24/86, effective 9/24/86]
[Filed emergency 4/17/87—published 5/6/87, effective 4/17/87]
[Filed 4/17/87, Notice 9/24/86—published 5/6/87, effective 6/10/87]
[Filed 10/10/91, Notice 6/12/91—published 10/30/91, effective 12/6/91]
[Filed 1/26/99, Notice 12/16/98—published 2/24/99, effective 3/31/99]
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CHAPTER 4

RECORDING AND REPORTING OCCUPATIONAL INJURIES AND ILLNESSES
[Prior to 9/24/86, Labor, Bureau of [530]]
[Prior to 10/7/98, see 347—Ch 4]

875—4.1(88) Purpose and scope. These rules provide for record keeping and reporting by employers
covered under Iowa Code chapter 88 as necessary or appropriate for enforcement of the Act, for
developing information regarding the causes and prevention of occupational accidents and illnesses,
and for maintaining a program of collection, compilation and analysis of occupational safety and health
statistics. This chapter applies to public and private employers, and the use of the word “company” or
“companies” in the standard adopted by reference herein shall not limit the scope or application of this
chapter to private employers.

875—4.2(88) First reports of injury. All employers shall report to the lowa division of workers’
compensation any occupational injury or illness which temporarily disables an employee for more than
three days or which results in permanent total disability, permanent partial disability or death. This
report shall be made within four days from such event when such injury or illness is alleged by the
employee to have been sustained in the course of the employee’s employment. First reports of injury
are to be filed in the form and manner required by the division of workers’ compensation. A report to
the division of workers’ compensation is considered to be a report to the division of labor services.
The division of workers’ compensation shall forward all reports to the division of labor services. This
rule does not excuse employers from notifying the division of labor services of fatalities or multiple
hospitalization incidents.

875—4.3(88) Record-keeping regulations. Federal Occupational Safety and Health Administration
regulations of 29 CFR Sections 1904.0 through 1904.46 as published at 66 Fed. Reg. 6122 to 6135
(January 19, 2001) are adopted, except that reporting of fatalities and multiple hospitalization incidents
required by 29 CFR 1904.39 must be made to the IOSH Administrator by visiting 1000 E. Grand Avenue,
Des Moines, lowa, or by calling 1-800-JOB-IOWA. The number for reporting fatalities and multiple
hospitalization incidents outside of normal business hours is (877)242-6742. Amendments to this federal
standard published at the following locations are also adopted:

66 Fed. Reg. 52031-52034 (October 12, 2001)

67 Fed. Reg. 44047 (July 1, 2002)

67 Fed. Reg. 77170 (December 17, 2002)

68 Fed. Reg. 38606 (June 30, 2003)

875—4.4(88) Supplementary record. Rescinded IAB 1/23/02, effective 1/1/02.
875—4.5(88) Annual summary. Rescinded IAB 1/23/02, effective 1/1/02.
875—4.6(88) Retention of records. Rescinded IAB 1/23/02, effective 1/1/02.
875—4.7(88) Access to records. Rescinded IAB 1/23/02, effective 1/1/02.

875—4.8(88) Reporting of fatality or multiple hospitalization incidents. Rescinded IAB 1/23/02,
effective 1/1/02.

875—4.9(88) Falsification or failure to keep records or reports. Rescinded IAB 1/23/02, effective
1/1/02.

875—4.10(88) Change of ownership. Rescinded TAB 1/23/02, effective 1/1/02.

875—4.11 Reserved.
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875—4.12(88) Petitions for record-keeping exceptions. Rescinded IAB 1/23/02, effective 1/1/02.
875—4.13(88) Description of statistical program. Rescinded IAB 1/23/02, effective 1/1/02.
875—4.14(88) Duties. Rescinded IAB 1/23/02, effective 1/1/02.

875—4.15(88) Employees not in fixed establishments. Rescinded IAB 1/23/02, effective 1/1/02.
875—4.16(88) Small employers. Rescinded IAB 1/23/02, effective 1/1/02.

875—4.17(88) Bureau of inspections and reporting, research and statistical section
forms. Rescinded IAB 1/23/02, effective 1/1/02.

875—4.18(88) Definitions. Rescinded IAB 1/23/02, effective 1/1/02.

875—4.19(88) Establishments classified in Standard Industrial Classification Codes (SIC) 52-89
(except 52-54, 70, 75, 76, 79 and 80). Rescinded IAB 1/23/02, effective 1/1/02.
These rules are intended to implement lowa Code chapter 88.
[Filed July 13, 1972; amended August 29, 1972, December 1, 1972, April 2, 1973,
February 28, 1975]
[Filed 12/15/75, Notice 10/6/75—published 12/29/75, effective 2/4/76]
[Filed 11/18/77, Notice 10/5/77—published 12/14/77, effective 1/20/78]
[Filed 3/15/78, Notice 2/8/78—published 4/5/78, effective 5/15/78]
[Filed 11/2/78, Notice 9/20/78—published 11/15/78, effective 12/22/78]
[Filed emergency 11/8/79—published 11/28/79, effective 1/1/80]
[Filed emergency 11/20/79—published 12/12/79, effective 11/20/79]
[Filed emergency 12/5/79—published 12/26/79, effective 12/5/79]
[Filed emergency 12/5/79—published 12/26/79, effective 1/1/80]
[Filed 10/3/80, Notice 7/9/80—published 10/29/80, effective 12/3/80]
[Filed 7/1/83, Notice 5/11/83—published 7/20/83, effective 9/1/83]
[Filed emergency 9/5/86—published 9/24/86, effective 9/24/86]
[Filed 4/17/87, Notice 9/24/86—published 5/6/87, effective 6/10/87]
[Filed emergency 10/6/94 after Notice 7/6/94—published 10/26/94, effective 10/26/94]
[Filed 1/21/00, Notice 8/25/99—published 2/9/00, effective 3/15/00]
[Filed emergency 12/19/01 after Notice 11/14/01—published 1/23/02, effective 1/1/02]
[Filed emergency 11/22/02—published 12/11/02, effective 1/1/03]
[Filed 3/28/03, Notice 2/19/03—published 4/16/03, effective 5/21/03]
[Filed emergency 7/16/04 after Notice 6/9/04—published 8/4/04, effective 8/4/04]
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CHAPTER 5
RULES OF PRACTICE FOR VARIANCES, LIMITATIONS, VARIATIONS,

TOLERANCES AND EXEMPTIONS
[Prior to 9/24/86, Labor, Bureau of [530]]
[Prior to 10/7/98, see 374—Ch 5]

875—5.1(88) Purpose and scope. This chapter contains rules of practice for administrative proceedings
to grant variances and other relief under lowa Code sections 88.5(3), 88.5(6), and 88.5(7). These rules
shall be construed to secure a prompt and just conclusion of proceedings subject thereto.

875—5.2(88) Definitions. The definitions and interpretations contained in lowa Code section 88.3 shall
be applicable to the terms when used in this chapter. As used in this chapter unless the context clearly
requires otherwise:

“Act” means the lowa Occupational Safety and Health Act, lowa Code chapter 88.

“Affected employee” means an employee who would be affected by the grant or denial of a variance,
or any one of the employee’s authorized representatives, such as the collective bargaining agent.

“Commissioner” means the labor commissioner of the department of workforce development,
division of labor services.

“Hearing examiner” means the labor commissioner or the commissioner’s designee.

“Party” means a person admitted to participate in a hearing conducted in accordance with rules
5.14(88) to 5.21(88). An applicant for relief and any affected employee shall be entitled to be named
parties. For the purpose of special variance hearing procedures under lowa Code section 88.5(7), the
conflicting federal regulatory agency shall also be a party. The department of workforce development,
division of labor services, shall be deemed to be a party without the necessity of being named.

“Person” means an individual, partnership, association, corporation, business trust, legal
representative, an organized group of individuals, or an agency, authority or instrumentality of the state
of lIowa.

“Variance” means variances, limitations, variations, tolerances and exemptions for temporary
variances (Iowa Code section 88.5(3)), permanent variances (section 88.5(6)), and special variances
(section 88.5(7)), unless otherwise specified.

875—5.3 Reserved.

875—5.4(88) Effect of variances. All variances granted pursuant to this chapter shall have only future
effect. The commissioner may discretionarily decline to entertain an application for a variance on a
subject or issue concerning which a citation has been issued to the employer involved, and a proceeding
on the citation or a related issue concerning a proposed penalty or period of abatement is pending before
the employment appeal board until the completion of such proceedings.

875—5.5(88) Notice of a granted variance. Notice of every final action granting a variance under this
chapter shall be published in one or more newspapers in the state having a statewide circulation. Every
such final action shall specify the alternative to the standard involved which the particular variance
permits.

875—5.6(88) Form of documents; subscription; copies.

5.6(1) No particular form is prescribed for applications and other papers which may be filed in
proceedings under this chapter. However, any application and other papers shall be clearly legible. An
original and two copies of any application or other papers shall be filed. The original shall be typewritten.
Clear carbon copies or printed or processed copies are acceptable copies.

5.6(2) Each application or other paper which is filed in proceedings under this chapter shall be
subscribed by the person filing the same or by the person’s attorney or other authorized representative.
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875—5.7(88) Temporary variance.

5.7(1) Application for variance. Any employer or class of employers desiring a variance from a
standard, or portion thereof, authorized by lowa Code section 88.5(3) may file a written application
containing the information specified in subrule 5.7(2) with the labor commissioner.

5.7(2) Contents. An application filed pursuant to 5.7(1) shall include:

a. The name and address of the applicant;

b.  The address of the place or places of employment involved;

c¢.  Any request for a hearing, as provided in this chapter; and

d.  The statements and certifications required by lowa Code section 88.5(3).

5.7(3) Interim order.

a. Application. An application may also be made for an interim order to be effective until a
decision is rendered on the application for the variance filed previously or concurrently. An application
for an interim order may include statements of fact and arguments as to why the order should be granted.
The labor commissioner may rule ex parte upon the application.

b.  Notice of denial of application. If an application filed pursuant to 5.7(3) “a” is denied, the
applicant shall be given prompt notice of the denial, which shall include, or be accompanied by, a brief
statement of the grounds therefor.

c.  Notice of the grant of an interim order. 1f an interim order is granted, a copy of the order shall
be served upon the applicant for the order and other parties and notice of the terms of the order shall be
made in accordance with the notice requirements of rule 5.5(88). It shall be a condition of the order that
the affected employer shall give notice thereof to affected employees by the same means to be used to
inform them of an application for a variance (see 5.8(2) “e”’(2)).

This rule is intended to implement Iowa Code section 88.3.

875—5.8(88) Permanent variance.

5.8(1) Application for variance. Any employer or class of employers desiring a variance authorized
by Iowa Code section 88.5(6) may file a written application containing the information specified in
subrule 5.8(2) with the labor commissioner.

5.8(2) Contents. An application filed pursuant to 5.8(1) shall include:

a. The name and address of the applicant;

b.  The address of the place or places of employment involved;

c. A description of the conditions, practices, means, methods, operations or processes used or
proposed to be used by the applicant;

d. A statement showing how the conditions, practices, means, methods, operations or processes
used or proposed to be used would provide employment and places of employment to employees which
are as safe and healthful as those required by the standard from which a variance is sought;

e. A certification that the applicant has informed affected employees of the application by (1)
giving a copy thereof to their authorized representative; (2) posting a statement giving a summary of
the application and specifying where a copy may be examined, at the place or places where notices to
employees are normally posted (or in lieu of such summary, the posting of the application itself); and
(3) by other appropriate means when necessary;

f Any request for a hearing, as provided in this chapter; and

g A description of how employees have been informed of the application and of their right to
petition the labor commissioner for a hearing.

5.8(3) Interim order. Procedures for applications and for notifications of a denial or grant of interim
orders shall be in the same manner as provided for in subrule 5.7(3).

This rule is intended to implement Iowa Code section 88.6.

875—5.9(88) Special variance.

5.9(1) Application for variance. Any employer, or class of employers, desiring a special variance
authorized by Iowa Code section 88.5(7) may file a written application containing the information
specified in 5.9(2) with the labor commissioner.
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5.9(2) Contents. An application filed pursuant to 5.9(1) shall include:

a. The name and address of the applicant;

b.  The address of the place or places of employment involved;

c.  The name of the federal agency and a designation of the standard, rule, or regulation allegedly
in conflict with a standard, rule or regulation of the division of labor services;

d. A designation of the standard, rule or regulation of the division of labor services allegedly in
conflict;

e. A description of the conditions, means, methods, operations, and procedures used and a specific
detailed statement as to how and where the conflict exists between federal agency or agencies and the
division of labor services;

£ A description of the conditions, practices, means, methods, operations or processes used or
proposed to be used by the applicant;

g A statement showing how the conditions, practices, means, methods, operations or processes
used or proposed to be used would take into consideration the safety and health of the employees
involved;

h. A certification that the applicant has informed employees affected of the application by (1)
giving a copy thereof to their authorized representative; (2) posting a statement giving a summary of
the application and specifying where a copy may be examined, at the place or places where notices to
employees are normally posted (or in lieu of such summary, the posting of the application itself); and
(3) by other appropriate means where necessary;

i.  Any request for a hearing, as provided in this chapter; and

j. A description of how employees have been informed of the application and of their right to
petition the labor commissioner for a hearing.

5.9(3) Interim order. Procedures for applications and for notifications of a denial or grant of interim
orders shall be in the same manner as provided for in 5.7(3).

This rule is intended to implement Iowa Code section 88.7.

875—5.10(88) Modification and revocation of rules or orders.

5.10(1) An affected employer or an affected employee may apply in writing to the labor
commissioner for a modification or revocation of a rule or order issued under lowa Code section
88.5(3), 88.5(6), or 88.5(7). The application shall contain:

a. The name and address of the applicant;

b. A description of the relief which is sought;

c. A statement setting forth with particularity the grounds for relief;

d. Iftheapplicant is an employer, a certification that the applicant has informed affected employees
of the application by: (1) giving a copy thereof to their authorized representative; (2) posting at the
place or places where notices to employees are normally posted, a statement giving a summary of the
application and specifying where a copy of the full application may be examined (or, in lieu of the
summary, posting the application itself); and (3) other appropriate means when necessary;

e. If the applicant is an affected employee, a certification that a copy of the application has been
furnished to the employer; and

£ Any request for a hearing, as provided in this chapter.

5.10(2) The commissioner may move to modify or revoke a rule or order issued under lowa Code
section 88.5(3), 88.5(6), or 88.5(7). In such event, the commissioner shall cause a notice of intention to
be published in accordance with the notice requirements of rule 5.5(88), affording interested persons an
opportunity to submit written data, views or arguments regarding the proposal and informing the affected
employer and employees of their right to request a hearing, and shall take such other action as may be
appropriate to notify the affected employer and employees. Any request for a hearing shall include a
short and plain statement of:

a. How the proposed modification or revocation would affect the requesting party; and

b.  What the requesting party would seek to show on the subjects or issues involved.
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875—S5.11(88) Action on applications.

5.11(1) Defective applications. If an application filed pursuant to 5.7(1), 5.8(1), 5.9(1), or 5.10(1)
does not conform to the applicable rule, the labor commissioner may deny the application. Prompt notice
of the denial of an application shall be given to the applicant and shall include, or be accompanied by,
a brief statement of the grounds for the denial. A denial of an application pursuant to this rule shall be
without prejudice to the filing of another application.

5.11(2) Adequate applications. If an application has not been denied pursuant to 5.11(1), the labor
commissioner shall cause notice of the filing of the application to be made in accordance with rule
5.5(88).

A notice of the filing of an application shall include:

a. The terms or an accurate summary, of the application;

b. A reference to the section of the Act under which the application has been filed;

¢.  Aninvitation to interested persons to submit within a stated period of time written data, views
or arguments regarding the application; and

d. Information to affected employers and employees of any right to request a hearing on the
application.

875—5.12(88) Requests for hearings on applications.

5.12(1) Request for hearing. Within the time allowed by a notice of the filing of an application,
any affected employer or employee may file with the labor commissioner a request for a hearing on the
application.

5.12(2) Contents of a request for a hearing. A request for a hearing filed pursuant to 5.12(1) shall
include:

a. A concise statement of facts showing how the employer or employee would be affected by the
relief applied for;

b. A specification of any statement or representation in the application which is denied, and a
concise summary of the evidence that would be adduced in support of each denial; and

¢.  Any views or arguments on any issue of fact or law presented.

875—5.13(88) Consolidation of proceedings. The commissioner may move or any party may move to
consolidate or contemporaneously consider two or more proceedings which involve the same or closely
related issues.

875—5.14(88) Notice of hearing.
5.14(1) Service. Upon request for a hearing as provided in this chapter, or upon the commissioner’s
own initiative, the labor commissioner shall serve, or cause to be served, a reasonable notice of hearing.
5.14(2) Contents. A notice of hearing served under 5.14(1) shall include:
a. The time, place, and nature of the hearing;
b.  The legal authority under which the hearing is to be held; and
¢. A specification of issues of fact and law.

875—5.15(88) Manner of service. Service of any document upon any party may be made by personal
delivery of, or by mailing, a copy of the document to the last-known address of the party. The person
serving the document shall certify to the manner and the date of the service.

875—5.16(88) Hearing examiner; powers and duties.

5.16(1) Powers. The labor commissioner or designee shall preside over the hearing and shall have
all powers necessary or appropriate to conduct a fair, full, and impartial hearing, including the following:
To administer oaths and affirmations;

To rule upon offers of proof and receive relevant evidence;

To provide for discovery and to determine its scope;

To regulate the course of the hearing and the conduct of the parties and their counsel therein;
To consider and rule upon procedural requests;

o A0 >R
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f To hold conferences for the settlement or simplification of the issues by consent of the parties;

g To make, or to cause to be made, an inspection of the employment or place of employment
involved;

h.  To make decisions in accordance with the Act and this chapter; and

i.  To take any other appropriate action authorized by the Act or this chapter.

5.16(2) Private consultation. Except to the extent required for the disposition of ex parte matters,
the hearing examiner may not consult a person or a party on any fact at issue, unless upon notice and
opportunity for all parties to participate.

5.16(3) Disqualification. When the labor commissioner or designee deems appropriate to be
disqualified to preside, or to continue to preside, over a particular hearing, the commissioner or designee
shall withdraw therefrom by notice on the record, and the commissioner shall designate another.

Any party who deems the commissioner or designee for any reason to be disqualified to preside,
or to continue to preside, over a particular hearing, may file with the commissioner a motion for
disqualification and removal, which shall be supported by affidavits setting forth the alleged ground for
disqualification. The commissioner shall rule upon the motion. The decision shall be deemed final for
the purposes of judicial review under rule 5.24(88).

5.16(4) Contumacious conduct; failure or refusal to appear or obey the rulings of the hearing
examiner. Contumacious conduct at any hearing before the hearing examiner shall be ground for
exclusion from the hearing.

If a witness or a party refuses to answer a question after being directed to do so, or refuses to obey
an order to provide or permit discovery, the hearing examiner may make such orders with regard to
the refusal as are just and appropriate, including an order denying the application of an applicant or
regulating the contents of the record of the hearing.

5.16(5) Referral to lowa rules of civil procedure. On any procedural question not regulated by
the Act or this chapter, the hearing examiner shall be guided to the extent practicable by any pertinent
provisions of the Iowa rules of civil procedure.

875—5.17(88) Prehearing conferences.

5.17(1) Convening conference. Upon the commissioner’s own motion or the motion of a party, the
labor commissioner or designee may direct the parties or their counsel to meet with the commissioner
for a conference to consider:

a. Simplification of the issues;

b.  Necessity or desirability of amendments to documents for purpose of clarification,
simplification, or limitation;

¢.  Stipulations, admissions of fact and of contents and authenticity of documents;

d.  Limitation of the number of parties and of expert witnesses; and

e.  Such other matters as may tend to expedite the disposition of the proceeding, and to ensure a
just conclusion thereof.

5.17(2) Record of conference. The labor commissioner or designee shall make an order which
recites the action taken at the conference, the amendments allowed to any documents which have been
filed, and the agreements made between the parties as to any of the matters considered, and which
limits the issues for hearing to those not disposed of by admissions or agreements; and such order
when entered controls the subsequent course of the hearing, unless modified at the hearing, to prevent
manifest injustice.

875—5.18(88) Consent findings and rules or orders.

5.18(1) Negotiation by parties. At any time before the reception of evidence in any hearing, or
during any hearing a reasonable opportunity may be afforded to permit negotiation by the parties of
an agreement containing consent findings and a rule or order disposing of the whole or any part of the
proceeding. The allowance of such opportunity and the duration thereof shall be in the discretion of
the hearing examiner, after consideration of the nature of the proceeding, the requirements of the public
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interest, the representations of the parties and the probability of an agreement which will result in a just
disposition of the issues involved.

5.18(2) Contents. Any agreement containing consent findings and rule or order disposing of a
proceeding shall also provide:

a.  That the rule or order shall have the same force and effect as if made after a full hearing;

b.  That the entire record on which any rule or order may be based shall consist solely of the
application and the agreement;

c¢. A waiver of any further procedural steps before the labor commissioner or designee; and

d. A waiver of any right to challenge or contest the validity of the findings and of the rule or order
made in accordance with the agreement.

5.18(3) Submission. On or before the expiration of the time granted for negotiations, the parties or
their counsel may:

a.  Submit the proposed agreement to the hearing examiner for consideration; or

b. Inform the hearing examiner that agreement cannot be reached.

5.18(4) Disposition. In the event an agreement containing consent findings and rule or order is
submitted within the time allowed therefor, the hearing examiner may accept such agreement by issuing
a decision based upon the agreed findings.

875—5.19(88) Discovery.

5.19(1) Perpetuating testimony. lowa Rules of Civil Procedure 159-166 are applicable for the taking
of depositions for a variance hearing before the hearing examiner.

5.19(2) Other discovery. Whenever appropriate to a just disposition of any issue in a hearing,
the hearing examiner may allow discovery by other appropriate procedures, such as by written
interrogatories upon a party, production of documents by a party, or by entry for inspection of the
employment or place of employment involved. Iowa Rules of Civil Procedure 121-134 and 140-158
shall be applicable to such authorized discovery procedures.

875—5.20(88) Hearings.

5.20(1) Order of proceeding. Except as may be ordered otherwise by the hearing examiner, the
party applicant for relief shall proceed first at a hearing.

5.20(2) Burden of proof. The party applicant shall have the burden of proof.

5.20(3) Evidence.

a. Admissibility. A party shall be entitled to present the party’s case or defense by oral or
documentary evidence, to submit rebuttal evidence, and to conduct such cross-examination as may be
required for a full and true disclosure of the facts. Any oral or documentary evidence may be received,
but a hearing examiner shall exclude evidence which is irrelevant, immaterial or unduly repetitious.

b.  Testimony of witnesses. The testimony of a witness shall be upon an oath or affirmation
administered.

c.  Objections. If a party objects to the admission or rejection of any evidence or to the limitation
of the scope of any examination or cross-examination, or to the failure to limit such scope, the party shall
state briefly the grounds for such objection. Rulings on all objections shall appear in the record. Only
objections made before the hearing examiner may be relied upon subsequently in a proceeding.

d.  Prooffor a special variance. Before a special variance may be granted, there must be proof that
an actual conflict does exist. The proof required to establish such conflict is information in writing or
oral testimony from a representative of the involved federal regulatory agency or agencies, substantiated
by evidence, that there is a conflict between the standards, rules or regulations of the federal agency
and those of the division of labor services. Also, the applicant must prove that compliance with the
standard, rule or regulation of the division of labor services would subject the applicant to probable
citation, penalty, or prosecution for violating such federal agency standard, rule or regulation.

5.20(4) Official notice. Official notice may be taken of any material fact not appearing in evidence
in the record, which is among the traditional matters of judicial notice or concerning which the division
of labor services by reason of its functions is presumed to be expert provided that the parties shall be
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given adequate notice, at the hearing or by reference in the hearing examiner’s decision, of the matters
so noticed, and shall be given adequate opportunity to show the contrary.

5.20(5) Transcript. Hearings shall be stenographically reported. Copies of the transcript may be
obtained by the parties upon written application filed with the reporter, and upon the payment of fees at
the rate provided in the agreement with the reporter.

875—5.21(88) Decisions of hearing examiner.

5.21(1) Proposed findings of fact, conclusions and rules or orders. Within ten days after receipt of
notice that the transcript of the testimony has been filed or such additional time as the hearing examiner
may allow, each party may file with the hearing examiner proposed findings of fact, conclusions of law,
and rule or order, together with supporting briefs shall be served on all other parties, and shall refer to
all portions of the record and to all authorities relied upon in support of each proposal.

5.21(2) Decision. Within a reasonable time after the time allowed for the filing of proposed findings
of fact, conclusions of law, and rule or order, the hearing examiner shall issue a decision which shall be
reviewed and countersigned by the commissioner. The commissioner shall serve the decision upon each
party, and the decision shall become final upon the twentieth day after service thereof. The decision
shall include: (1) a statement of findings and conclusions, with reasons and bases therefor, upon each
material issue of fact, law, or discretion presented on the record, and (2) the appropriate rule, order, relief
or denial thereof. The decision shall be based upon a consideration of the whole record and shall state
all facts officially noticed and relied upon. The decision shall be made on the basis of a preponderance
of reliable and probative evidence.

5.21(3) Grant of a special variance. The grant of a special variance shall be renewable upon review
by the labor commissioner at six-month intervals beginning on the date the decision becomes final under
5.21(2). If at the time of the review the labor commissioner finds that there has been a change in the
standard, rule, or regulation or a change in the interpretation of such standard, rule or regulation of the
federal agency or the division of labor services affecting or resolving the conflict on which the special
variance was granted, the labor commissioner shall set the case for an evidentiary hearing in accordance
with 5.14(88) to 5.21(88). Enforcement shall be stayed during review and hearing procedures under this
rule.

Affected employees shall be notified by their employer of a renewal or a refusal to renew by: (1)
giving a copy of the labor commissioner’s notice to the authorized employee representative; (2) posting
a copy of the commissioner’s notice at the place or places where notices to employees are normally
posted; and (3) other appropriate means.

875—5.22(88) Motion for summary decision.

5.22(1) Any party may, at least 20 days before the date fixed for any hearing, move with or without
supporting affidavits for a summary decision in favor of the moving party on all or any part of the
proceeding. Any other party may, within 10 days after service of the motion, serve opposing affidavits
or countermove for summary decision. The hearing examiner may discretionarily set the matter for
argument and call for the submission of briefs.

5.22(2) The filing of any documents under 5.22(1) shall be with the labor commissioner, and copies
of any such documents shall be served in accordance with 5.15(88).

5.22(3) The hearing examiner may grant the motion if the pleadings, affidavits, material obtained
by discovery or otherwise obtained, or matters officially noticed show that there is no genuine issue as
to any material fact and that a party is entitled to summary decision. The hearing examiner may deny
such motion whenever the moving party denies access to information by means of discovery to a party
opposing the motion.

5.22(4) Affidavits shall set forth such facts as would be admissible in evidence in the hearing and
shall show affirmatively that the affiant is competent to testify to the matters stated therein. When a
motion for summary decision is made and supported as provided in this rule, a party opposing the motion
may not rest upon the mere allegations or denials of its own pleading. The response of the party opposing
the motion must set forth specific facts showing that there is a genuine issue of fact for the hearing.
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5.22(5) Should it appear from the affidavits of a party opposing the motion that the opposing party
cannot for reasons stated present by affidavit facts essential to justify the opposition, the hearing examiner
may deny the motion for summary decision or may order a continuance to permit affidavits to be obtained
or discovery to be had or may make such other order as is just.

875—5.23(88) Summary decision.

5.23(1) No genuine issue of material fact.

a.  Where no genuine issue of a material fact is found to have been raised, the hearing examiner
may issue a decision to become final 20 days after service thereof.

b. A decision made under 5.23(1) shall include a statement of: (1) findings and conclusions, and
the reasons or bases therefor, on all issues presented; and (2) the terms and conditions of the rule or order
made.

c. A copy of the decision under this rule shall be served on each party.

5.23(2) Hearings on issues of fact. Where a genuine material question of fact is raised, the hearing
examiner shall, and in any other case may, set the case for an evidentiary hearing in accordance with
rules 5.14(88) to 5.21(88).

875—5.24(88) Finality for purposes of judicial review. A preliminary, procedural or intermediate
agency action or ruling is immediately reviewable if review of the final agency decision would not
provide an adequate remedy. The filing of the petition does not itself stay enforcement of the agency
decision. The agency may grant, or the reviewing court may order, a stay upon appropriate terms.
These rules are intended to implement lowa Code sections 84A.1, 84A.2, 88.2, 88.3, 88.5, 88.6, and
88.7.
[Filed 10/11/72]
[Filed emergency 2/15/80—published 3/5/80, effective 2/15/80]
[Filed emergency 9/5/86—published 9/24/86, effective 9/24/86]
[Filed 4/17/87, Notice 9/24/86—published 5/6/87, effective 6/10/87]
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CHAPTER 8

CONSULTATIVE SERVICES
[Similar subject covered in Ch 6 prior to 12/24/80]
[Ch 8 appearing prior to 12/24/80 renumbered as Ch 9]
[Prior to 9/24/86, Labor, Bureau of[530]]

[Prior to 10/7/98, see 347—Ch 8]

875—8.1(88) Purpose and scope. The chapter contains procedures under which the division of labor
services, bureau of consultation and education provides on-site consultative services to employers. The
service is available at no cost to employers to assist them in establishing effective occupational safety
and health programs for providing their employees employment and a place of employment which is
safe and healthful. The overall goal is to prevent the occurrence of injuries and illnesses which may
result from exposure to hazardous working conditions and from hazardous work practices. The principal
assistance will be provided at the employer’s worksite, but off-site assistance may also be provided by
telephone and correspondence, and at locations other than the employer’s worksite, such as the offices
of the division of labor services. At the worksite, the consultant will, within the scope of the employer’s
request, evaluate the employer’s program for providing employment and a place of employment which
is safe and healthful, as well as identify specific hazards in the workplace, and will provide appropriate
advice and assistance in establishing or improving the employer’s safety and health program and in
correcting any hazardous conditions identified.

Assistance may include education and training of the employer, the employer’s supervisors, and
the employer’s other employees as needed to make the employer self-sufficient in ensuring safe and
healthful work and working conditions. Although on-site consultation is conducted independent of the
activities of the division of labor services’ bureau of occupational safety and health (IOSH enforcement),
and the discovery of hazards shall not mandate citations or penalties, the employer remains under the
statutory obligation to protect employees, and, in certain instances, the employer shall be required to
take necessary protective action. Employer correction of hazards identified by the consultant during a
comprehensive workplace survey, and implementation of certain core elements of an effective safety
and health program and commitment to the completion of others may serve as the basis for employer
exemption from certain enforcement activities by the bureau of occupational safety and health (IOSH
enforcement).

The division of labor services encourages employers to request on-site consultative visits. The
service is available to both private and public employers.

Employers seeking information regarding consultative services should contact Chief, Bureau of
Consultation and Education, Division of Labor Services, 1000 East Grand Avenue, Des Moines, lowa
503109.

875—8.2(88) Definitions. The definitions and interpretations contained in lowa Code section 88.3 shall
be applicable to the terms when used in this chapter. As used in this chapter unless the context clearly
requires otherwise:

“Act” means the lowa Occupational Safety and Health Act, lowa Code chapter 88.

“Commissioner” means the labor commissioner of the division of labor services of the department
of workforce development.

“Compliance officer” means a compliance safety and health officer employed by the occupational
safety and health bureau of the division of labor services (IOSH enforcement).

“Consultant” means an employee of the bureau of consultation and education of the division of
labor services.

“Consultation” means all activities related to the provision of consultative assistance under this
chapter, including off-site consultation and on-site consultation.

“Division” means the division of labor services of the department of workforce development.

“Education” means planned and organized activity by a consultant to impart information to
employers and employees to enable them to establish and maintain employment and a place of
employment which is safe and healthful.
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“Hazard correction” means the elimination or control of a workplace hazard in accordance with the
requirements of the Act and rules.

“Imminent danger” means a condition or practice in a place of employment which is such that a
danger exists which could reasonably be expected to cause death or serious physical harm immediately
or before the imminence of the danger can be eliminated through the procedures set forth in subrules
8.4(3), 8.4(4) and 8.4(6).

“Off-site consultation” means the provision of consultative assistance on occupational safety and
health issues away from an employer’s worksite by means such as telephone and correspondence, and
at locations other than the employer’s worksite, such as the offices of the bureau of consultation and
education.

“On-site consultation” means the provision of consultative assistance on an employer’s occupational
safety and health program and on specific workplace hazards through a visit to an employer’s worksite.
It includes a written report to the employer on the findings and recommendations resulting from the visit.
It may include training and education needed to address hazards, or potential hazards, at the worksite.

“Training” means the planned and organized activity of a consultant to impart skills, techniques
and methodologies to employers and their employees to assist them in establishing and maintaining
employment and a place of employment which is safe and healthful.

875—8.3(88) Request and scheduling of an on-site consultative visit.

8.3(1) Employer requests. An on-site consultative visit will be provided only upon the written
request of the employer, and shall not result from the enforcement of any right of entry under law. When
making the request, an employer in a small, high hazard establishment is encouraged to include within
the scope of the request all working conditions at the worksite and the employer’s entire safety and
health program. Any employer may specify a more limited scope for the visit by indicating working
conditions, hazards, or situations on which on-site consultation will be focused. When a limited request
is at issue, the consultant shall limit review and provide assistance only with respect to those working
conditions, hazards, or situations specified; except that if the consultant observes, in the course of the
on-site visit, hazards which are outside the scope of the request, the consultant shall treat the hazards
as though they were within the scope of the request. On-site consultative services may be requested
to assist in the abatement of hazards cited during an enforcement inspection. However, an on-site
consultative visit may not take place after an enforcement inspection until the conditions set forth in
8.5(2) “c” have been met.

8.3(2) Scheduling priority. Priority is assigned to requests from employers with the most hazardous
operations, with primary attention to smaller employers. Preference is given to smaller business, based
on their number of employees, with an emphasis on those workplaces of a highly hazardous nature and
to requests where possible imminent danger conditions are believed to exist.

875—8.4(88) Conduct of a visit.

8.4(1) Structured format. An initial on-site consultative visit shall consist of an opening conference
where the employer shall be advised as to the responsibilities under state law, an examination of those
aspects of the employer’s safety and health program which relate to the scope of the visit, a walk
through the workplace and a closing conference where the employer shall be informed of hazards
and the recommended corrective measures. An initial visit may include training and education for
employers and employees, if the employers request the assistance and if the need for the training and
education is revealed by the walk through the workplace and the examination of the employer’s safety
and health program. Additional visits may be conducted as the employer requests to provide needed
education and training, assistance with the employer’s safety and health program, or technical assistance
in the correction of hazards, or as necessary to verify the correction of serious hazards identified during
previous visits. A compliance inspection may, in some cases, be the basis for a visit limited to education
and training, assistance with the employer’s safety and health program, or technical assistance in the
correction of hazards.
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8.4(2) Employee participation. The consultant retains the right to confer with individual employees
during the course of the visit in order to identify and judge the nature and extent of particular hazards
within the scope of the employer’s request, and to evaluate the employer’s safety and health program.
The consultant shall explain the necessity for this contact to the employer during the opening conference,
and the employer must agree to this contact before a visit can proceed. In addition, employees, their
representatives, and members of a workplace joint safety and health committee, may participate in the
on-site consultative visit, to the extent desired by the employer. In the opening conference, the consultant
shall encourage the employer to allow employee participation to the fullest extent practicable.

8.4(3) On-site activity. Activity during the on-site consultative visit will be focused primarily on
those conditions, hazards or situations regarding which the employer has requested assistance. Within
the scope of the employer’s request, the consultant shall review the employer’s safety and health program
and provide advice on modifications or additions to make the program more effective.

To the extent of their capability and training, consultants shall identify and provide advice on the
elimination of those hazards included in the employer’s request and any other safety or health hazards
observed in the workplace during the course of the on-site consultative visit. The consultant shall conduct
sampling and testing, with subsequent analysis, as may be necessary to confirm the existence of a safety
or health hazard. Advice and technical assistance on the elimination of identified safety and health
hazards may be provided to employers during and after the on-site consultative visit. However, the advice
and assistance shall not include engineering services or the provision of engineering design solutions.

When a hazard is identified in the workplace, the consultant shall indicate to the employer
the consultant’s best judgment as to whether the situation would be classified as a “serious” or
“other-than-serious” hazard.

At the time the consultant determines that an identified serious hazard exists, the consultant shall
assist the employer to develop a specific plan to correct the hazard, affording the employer a reasonable
period of time to complete the necessary action. An opportunity for an expeditious informal discussion
with the chief of the bureau of consultation and education regarding the period of time established for
the correction of a hazard or any other substantive findings of the consultant shall be held if the employer
requests the informal discussion within 15 working days from receipt of the consultant’s report.

8.4(4) Employers obligations. An employer must take immediate action to eliminate employee
exposure to a hazard which, in the judgment of the consultant, presents an imminent danger to employees.
If the employer fails to take the necessary action, the chief of the bureau of consultation and education
shall immediately notify the affected employees and the chief of the bureau of occupational safety and
health and provide relevant information.

An employer must also take the necessary action to eliminate or control employee exposure to any
identified serious hazard. In order to demonstrate that the necessary action is being taken, an employer
may be required to submit periodic reports, permit a follow-up visit, or take similar action. An employer
may request, and the chief of the bureau of consultation and education may grant, an extension of the time
established for the correction of a serious hazard when the employer demonstrates having made a good
faith effort to correct the hazard within the established time frame; shows evidence that correction has not
been completed because of factors beyond the employer’s reasonable control; and shows evidence that
the employer is taking all available interim steps to safeguard the employees against the hazard during the
correction period. If the employer fails to take the action necessary to eliminate a serious hazard within
the established time frame or any extensions thereof, the chief of the bureau of consultation and education
shall immediately notify the chief of the bureau of occupational safety and health and provide relevant
information. The chief of the bureau of occupational safety and health shall make a determination, based
upon a review of the facts, whether enforcement activity is warranted.

8.4(5) Confirmation of hazard correction. After correction of all serious hazards, the employer shall
confirm in writing to the chief of the bureau of consultation and education the correction of the hazards,
unless correction of the serious hazards was verified by direct observation by the consultant.

8.4(6) Written report. A written report shall be prepared for each visit and sent to the employer.
The report shall restate the employer’s request and describe the working conditions examined by the
consultant; evaluate the employer’s program for ensuring safe and healthful employment and provide
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recommendations for making the program effective; identify specific hazards and describe their nature,
including reference to applicable rules; identify the seriousness of the hazards; and to the extent possible,
shall include suggested means or approaches to their correction. Additional sources of assistance shall
also be indicated, if known, including the possible need to procure specific engineering consultation,
medical advice and assistance, and other appropriate items. The report shall indicate the completion
date for each serious hazard.

8.4(7) Confidentiality of trade secrets. The consultant will preserve the confidentiality of the
information obtained as a result of a consultative visit which contains or might reveal a trade secret of
the employer.

875—8.5(88) Relationship to enforcement.

8.5(1) Confidentiality. The identity of an employer requesting on-site consultation as well as the
file of the consultant’s visit shall not be forwarded or provided to the bureau of occupational safety
and health, unless the employer fails to take the necessary action to protect employees from a hazard
considered by the consultant to be an imminent danger or serious hazard.

8.5(2) Effect upon scheduling.

a.  Anon-site consultative visit already in progress shall have priority over compliance inspections
by the bureau of occupational safety and health except as provided in 8.5(2) “b. ” The consultant and the
employer shall notify the compliance officer of the visit in progress and request delay of the inspection
until after the visit is completed. An on-site consultative visit shall be considered in progress in relation
to the working conditions, hazards, or situations covered by the request from the beginning of the
opening conference through the end of the closing conference; except that for periods which exceed 30
days from the initiation of the opening conference, the commissioner may determine that the inspection
will proceed. For working conditions, hazards, or situations not covered by the request, the on-site
consultative visit shall be considered in progress only while the consultant is at the place of employment.

b.  The consultant shall terminate an on-site consultative visit already in progress if one of the
following kinds of compliance inspection by the bureau of occupational safety and health is about to
take place:

Imminent danger investigations.

Fatality/catastrophe investigations.

Complaint investigations.

Other critical inspections as determined by the commissioner.

c.  An on-site consultative visit shall not take place while an enforcement inspection is in
progress at the establishment. An enforcement inspection shall be deemed “in progress” from the time
a compliance officer initially seeks entry to the workplace to the end of the closing conference. An
enforcement inspection will also be considered “in progress” in cases where entry is refused, until
such times as the inspection is conducted, the commissioner determines that a warrant to enter will not
be sought, or the commissioner determines that allowing a consultative visit to proceed is in the best
interest of employee safety and health. An on-site consultative visit shall not take place subsequent to
an enforcement inspection until the employer has been notified that no citations will be issued, or if a
citation is issued, on-site consultation shall only take place with regard to those citation items which
have become final orders.

d.  When an employer requests and undergoes a consultative visit at an establishment covering all
conditions and operations in the place of employment related to occupational safety and health; corrects
all hazards that have been identified during the course of the consultative visit within established time
frames, and posts notice of their correction when complete; demonstrates to the consultant that certain
core elements of an effective safety and health program are in effect, and that the remaining elements of
an effective safety and health program shall be implemented within a reasonable, established time frame;
and agrees to request a consultative visit if major changes in working conditions or work processes occur
which may introduce new hazards, the employer may, upon request, be exempt from a general schedule
enforcement inspection for a period of one year from the end of the closing conference of the consultative
visit. Between the time of election to participate in the process required to qualify for the exemption and

b=
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completion of the process, the employer must post a notice of the participation. When an employer
requests consideration for an inspection exemption under this rule, the same procedures for correction
of other-than-serious hazards shall apply as this chapter requires for serious hazards.

8.5(3) Effect upon enforcement.

a. The advice of the consultant and the consultant’s written report shall not be binding upon a
compliance officer in a subsequent enforcement inspection. In a subsequent inspection, a compliance
officer is not precluded from finding hazardous conditions or violations of standards or rules for which
citations would be issued and penalties proposed.

b.  The hazard identification and correction assistance given by the consultant, or the failure of
the consultant to point out a specific hazard, or other possible errors or omissions by the consultant
shall not be binding upon a compliance officer, and shall not affect the regular conduct of a compliance
inspection, or preclude the finding of alleged violations and the issuance of citations, or act as a defense
to any enforcement action.

c¢. Inthe event of a subsequent enforcement inspection, the employer is not required to inform the
compliance officer of the prior consultative visit. The employer is not required to provide a copy of the
consultant’s written report to the compliance officer, except to the extent that disclosure of information
contained in the report is required by 875—10.20(88), specifically 29 CFR 1910.20. However, if the
employer chooses to provide a copy of the consultant’s report to the compliance officer, it may be used
to determine the extent to which an inspection is required and as a factor in determining employer’s good
faith for the purpose of proposing penalties.

875—8.6 Rescinded, effective June 10, 1987.
These rules are intended to implement lowa Code sections 84A.1, 84A.2, 88.2 and 88.16.
[Filed 12/5/80, Notice 10/29/80—published 12/24/80, effective 1/28/81]
[Filed emergency 9/5/86—published 9/24/86, effective 9/24/86]
[Filed emergency 4/17/87—published 5/6/87, effective 4/17/87]
[Filed 4/17/87, Notice 9/24/86—published 5/6/87, effective 6/ 10/87]1

' Rules renumbered and rescinded, see IAB 5/6/87.
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CHAPTER 9

DISCRIMINATION AGAINST EMPLOYEES
[Previously Ch 8 IAC renumbered 12/24/80]
[Prior to 9/24/86, Labor, Bureau of [530]]
[Prior to 10/7/98, see 347—Ch 9]

875—9.1(88) Introductory statement.

9.1(1) The Occupational Safety and Health Act, lowa Code chapter 88, hereinafter referred to as
the Act, is designed to regulate employment conditions relating to occupational safety and health and
to achieve safer and healthier workplaces throughout the state. By the terms of the Act, every person
engaged in a business, the state of lowa and its various departments and agencies and any political
subdivision of the state, who have employees is required to furnish each of its employees employment
and a place of employment free from recognized hazards that are causing or likely to cause death or
serious physical harm, and, further, to comply with occupational safety and health standards promulgated
under the Act.

9.1(2) Employees and representatives of employees are afforded a wide range of substantive and
procedural rights under the Act. Moreover, effective implementation of the Act and achievement of
its goals depend in large part upon the active but orderly participation of employees, individually and
through their representatives, at every level of safety and health activity.

9.1(3) This chapter deals essentially with the rights of employees afforded under lowa Code section
88.9(3). Towa Code section 88.9(3) prohibits reprisals, in any form, against employees who exercise
rights under the Act.

875—9.2(88) Purpose of this chapter. The purpose of this chapter is to make available in one place
interpretations of the various provisions of lowa Code section 88.9(3), which will guide the commissioner
of labor in the performance of duties.

875—9.3(88) General requirements of lowa Code section 88.9(3). Section 88.9(3) provides in general
that no person shall discharge or in any manner discriminate against any employee because the employee
has:

1. Filed any complaint under or related to the Act;

2. Instituted or caused to be instituted any proceeding under or related to the Act;

3. Testified or is about to testify in any proceeding under the Act or related to the Act; or

4. Exercised on the employee’s own behalf or on behalf of others any right afforded by the Act.
Any employee who believes that the employee has been discriminated against in violation of section
88.9(3) may, within 30 days after such violation occurs, lodge a complaint with the commissioner of
labor alleging the violation. The commissioner shall then cause an appropriate investigation to be made.
If, as a result of the investigation, the commissioner determines that the provisions of section 88.9(3)
have been violated, civil action may be instituted in any appropriate district court, to restrain violations of
section 88.9(3) and to obtain other appropriate relief, including rehiring or reinstatement of the employee
to the former position with backpay. Section 88.9(3) further provides for notification of complainants
by the commissioner of determinations made pursuant to their complaints.

875—9.4(88) Persons prohibited from discriminating. lowa Code section 88.9(3) provides that a
person shall not discharge or in any manner discriminate against an employee because the employee
has exercised rights under the Act. Section 88.3(9) defines “person” as “one or more individuals,
partnerships, associations, corporations, business trusts, legal representatives, or any organized group
of persons.” Consequently, the prohibitions of section 88.9(3) are not limited to actions taken by
employers against their own employees. A person may be chargeable with discriminatory action
against an employee of another person. Section 88.9(3) would extend to such entities as organizations
representing employees for collective bargaining purposes, employment agencies, or any other person
in a position to discriminate against an employee.
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875—9.5(88) ' Persons protected by Iowa Code section 88.9(3).
9.5(1) All employees are afforded the full protection of section 88.9(3). For purposes of the Act, an
employee is defined as “an employee of an employer who is employed in a business of his employer.”
9.5(2) Reserved.
This rule is intended to implement lowa Code section 88.9(3).

' Objection was filed 6/5/79 to rule as appeared 5/16/79, see IAB 6/27/79 for text of objection as well as amended language

intended to overcome objection.

875—9.6(88) Unprotected activities distinguished.

9.6(1) Actions taken by an employer, or others, which adversely affect an employee may be
predicated upon nondiscriminatory grounds. The proscriptions of lowa Code section 88.9(3) apply when
the adverse action occurs because the employee has engaged in protected activities. An employee’s
engagement in activities protected by the Act does not automatically render the employee immune
from discharge or discipline for legitimate reasons, or from adverse action dictated by nonprohibited
considerations.

9.6(2) At the same time, to establish a violation of section 88.9(3), the employee’s engagement in
protected activity need not be the sole consideration behind discharge or other adverse action. If protected
activity was a substantial reason for the action, or if the discharge or other adverse action would not have
taken place “but for” engagement in protected activity, section 88.9(3) has been violated. Ultimately,
the issue as to whether a discharge was because of protected activity will have to be determined on the
basis of the facts in the particular case.

875—9.7 and 9.8 Reserved.

875—9.9(88) Complaints under or related to the Act.

9.9(1) Discharge of, or discrimination against, an employee because the employee has filed “any
complaint . . . under or related to this Act. . . ” is prohibited by lowa Code section 88.9(3). An
example of a complaint made “under” the Act would be an employee request for inspection pursuant to
Iowa Code section 88.6(5). However, this would not be the only type of complaint protected by lowa
Code section 88.9(3). The range of complaints “related to” the Act is commensurate with the broad
remedial purposes of this legislation and the sweeping scope of its application.

9.9(2) Complaints registered with other governmental agencies which have the authority to regulate
or investigate occupational safety and health conditions are complaints “related to” this Act. These types
of complaints, however, must relate to conditions at the workplace, as distinguished from complaints
touching only upon general public safety and health.

9.9(3) Further, the salutary principles of the Act would be seriously undermined if employees were
discouraged from lodging complaints about occupational safety and health matters with their employers.
Such complaints to employers, if made in good faith, therefore would be related to the Act, and an
employee would be protected against discharge or discrimination caused by a complaint to the employer.

875—9.10(88) Proceedings under or related to the Act.

9.10(1) Discharge of, or discrimination against, any employee because the employee has “instituted
or caused to be instituted any proceeding under or related to this Act” is also prohibited by lowa
Code section 88.9(3). Examples of proceedings which could arise specifically under the Act would be
inspections of workplaces under lowa Code section 88.6, an employee contest of an abatement date
under lowa Code section 88.8(3), an employee application for modification or revocation of a variance
under Iowa Code section 88.5 and an employee appeal of an order of the employment appeal board
under Iowa Code section 88.9(1). In determining whether a “proceeding” is “related to” the Act, the
considerations discussed in rule 875—8.9(88) would also be applicable.

9.10(2) An employee need not directly institute the proceedings. It is sufficient if the employee sets
into motion activities of others which result in proceedings under or related to the Act.
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875—9.11(88) Testimony. Discharge of, or discrimination against, any employee because the employee
“has testified or is about to testify” in proceedings under or related to the Act is also prohibited by
Iowa Code section 88.9(3). This protection would of course not be limited to testimony in proceedings
instituted or caused to be instituted by the employee, but would extend to any statements given in the
course of judicial, quasi-judicial, and administrative proceedings, including inspections, investigations,
and administrative rule making or adjudicative functions. If the employee is giving or is about to give
testimony in any proceeding under or related to the Act, the employee would be protected against
discrimination resulting from such testimony.

875—9.12(88) Exercise of any right afforded by the Act.

9.12(1) In addition to protecting employees who file complaints, institute proceedings, or testify
in proceedings under or related to the Act, lowa Code section 88.9(3) also protects employees from
discrimination occurring because of the exercise “of any right afforded by this chapter.” Certain rights
are explicitly provided in the Act; for example, there is a right to participate as a party in enforcement
proceedings. Certain other rights exist by necessary implication. For example, employees may request
information from the bureau of occupational safety and health of the division of labor services of the
department of workforce development; such requests would constitute the exercise of a right afforded
by the Act. Likewise, employees interviewed by agents of the commissioner in the course of inspections
or investigations could not subsequently be discriminated against because of their cooperation.

9.12(2) On the other hand, review of the Act and examination of the legislative history discloses
that, as a general matter, there is no right afforded by the Act which would entitle employees to walk
off the job because of potential unsafe conditions at the workplace. Hazardous conditions which may
be violative of the Act will ordinarily be corrected by the employer, once brought to its attention. If
corrections are not accomplished, or if there is dispute about the existence of a hazard, the employee will
normally have opportunity to request inspection of the workplace pursuant to lowa Code section 88.6(5),
or to seek assistance of other public agencies which have responsibility in the field of safety and health.
Under such circumstances, therefore, an employer would not ordinarily be in violation of lowa Code
section 88.9(3) by taking action to discipline an employee for refusing to perform normal job activities
because of alleged safety or health hazards.

9.12(3) However, occasions might arise when an employee is confronted with a choice between
not performing assigned tasks or being subjected to serious injury or death arising from a hazardous
condition at the workplace. If the employee, with no reasonable alternative, refuses in good faith to be
exposed to the dangerous condition, the employee would be protected against subsequent discrimination
if the following conditions are met:

a.  The condition causing the employee’s apprehension of death or injury must be of such a nature
that a reasonable person, under the circumstances then confronting the employee, would conclude that
there is a real danger of death or serious injury.

b.  The employee, where possible, first sought to:

(1) Eliminate the danger through resorting to regular statutory enforcement channels, unless there
has been insufficient time due to the urgency of the situation, or

(2) Obtain from the employer a correction of the dangerous condition but was unable to do so.

875—9.13 and 9.14 Reserved.

875—9.15(88) Filing of complaint for discrimination.

9.15(1) A complaint of lowa Code section 88.9(3) discrimination may be filed by the employee, or
by a representative authorized to do so on the employee’s behalf. No particular form of complaint is
required. A complaint should be filed with the commissioner of labor.

9.15(2) Towa Code section 88.9(3) provides that an employee who believes discriminatory actions
have occurred in violation of section 88.9(3) “may, within 30 days after such violation occurs,” file a
complaint with the commissioner. The major purpose of the 30-day period in this provision is to allow the
commissioner to decline to entertain complaints which have become stale. Accordingly, complaints not
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filed within 30 days of an alleged violation will ordinarily be presumed to be untimely. However, there
may be circumstances which would justify tolling of the 30-day period on recognized equitable principles
or because of strongly extenuating circumstances, e.g., where the employer has concealed, or misled the
employee regarding the grounds for discharge or other adverse action or where the discrimination is in
the nature of a continuing violation. The pendency of grievance-arbitration proceedings or filing with
another agency, among others, are circumstances which do not justify tolling of the 30-day period. In
the absence of circumstances justifying a tolling of the 30-day period, untimely complaints will not be
processed.

875—9.16(88) Notice of determination. lowa Code subsection 88.9(3) provides that within 90 days of
the filing of a complaint, the commissioner is to notify a complainant whether prohibited discrimination
occurred. This 90-day provision is considered to be directory in nature. While every effort will be made
to notify complainants of the commissioner’s determination within 90 days, there may be instances when
it is not possible to meet the directory period set forth in Iowa Code subsection 88.9(3).

875—9.17(88) Withdrawal of complaint. Enforcement of the provisions of lowa Code section 88.9(3)
is not only a matter of protecting rights of individual employees, but also of public interest. Attempts
by an employee to withdraw a previously filed complaint will not necessarily result in termination of the
commissioner’s investigation. The commissioner’s jurisdiction cannot be foreclosed as a matter of law
by unilateral action of the employee. However, a voluntary and uncoerced request from a complainant to
withdraw the complaint will be given careful consideration and substantial weight as a matter of policy
and sound enforcement procedure.

875—9.18(88) Arbitration or other agency proceedings.

9.18(1) An employee who files a complaint under Iowa Code section 88.9(3) of the Act may
also pursue remedies under grievance arbitration proceedings in collective bargaining agreements. In
addition, the complainant may concurrently resort to other agencies for relief, such as the National
Labor Relations Board or the Iowa department of personnel. The commissioner’s jurisdiction to
entertain section 88.9(3) complaints, to investigate, and to determine whether discrimination has
occurred, is independent of the jurisdiction of the other agencies or bodies. The commissioner may file
action in district court regardless of the pendency of other proceedings. However, the commissioner
also recognizes the policy favoring voluntary resolution of disputes under proceedings in collective
bargaining agreements. By the same token, due deference should be paid to the jurisdiction of other
forums established to resolve disputes which may also be related to section 88.9(3) complaints. Where
a complainant is in fact pursuing remedies other than those provided by section 88.9(3), postponement
of the commissioner’s determination and deferral to the results of such proceedings may be in order.

9.18(2) Postponement of determination would be justified where the rights asserted in other
proceedings are substantially the same as rights under section 88.9(3) and those proceedings are not
likely to violate the rights guaranteed by section 88.9(3). The factual issues in such proceedings must
be substantially the same as those raised by a section 88.9(3) complaint, and the forum hearing the
matter must have the power to determine the ultimate issue of discrimination.

9.18(3) A determination to defer to the outcome of other proceedings initiated by a complainant must
necessarily be made on a case-to-case basis, after careful scrutiny of all available information. Before
deferring to the results of other proceedings, it must be clear that those proceedings dealt adequately
with all factual issues, that the proceedings were fair, regular, and free of procedural infirmities, and that
the outcome of the proceedings was not repugnant to the purpose and policy of the Act. In this regard,
if such other actions initiated by a complainant are dismissed without adjudicatory hearing thereof, the
dismissal will not ordinarily be regarded as determinative of the section 88.9(3) complaint.

875—9.19 and 9.20 Reserved.

875—9.21(88) Walkaround pay disputes. An employer’s failure to pay employees for time during
which they are engaged in walkaround inspections, or in other inspection-related activities, such as
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responding to questions of compliance officers, or participating in the opening and closing conferences,
is discriminatory under section lowa Code section 88.9(3) so long as neither the number of employees
participating nor the time required to express employee concerns is excessive. An authorized employee
representative shall be given the opportunity to accompany on the physical inspection pursuant to lowa
Code section 88.6(4) and 875—3.6(88).

This rule is intended to implement Iowa Code section 88.9(3).

875—9.22(88) Employee refusal to comply with safety rules. Employees who refuse to comply with
occupational safety and health standards or valid safety rules implemented by the employer in furtherance
of the Act are not exercising any rights afforded by the Act. Disciplinary measures taken by employers
solely in response to employee refusal to comply with appropriate safety rules and regulations will not
ordinarily be regarded as discriminatory action prohibited by lowa Code section 88.9(3). This situation
should be distinguished from refusals to work, as discussed in rule 875—8.12(88).
These rules are intended to implement lowa Code sections 84A.1, 84A.2, 88.2, and 88.9(3).
[Filed 4/27/79, Notice 11/29/78—published 5/16/79, effective 6/25/79]
[Filed emergency 5/11/79—published 5/30/79, effective 6/25/79]
[Filed emergency 6/8/79—published 6/27/79, effective 6/25/79]
[Filed 12/5/80, Notice 10/29/80—published 12/24/80, effective 1/28/81]
[Filed emergency 9/5/86—published 9/24/86, effective 9/24/86]
[Filed 4/17/87, Notice 9/24/86—published 5/6/87, effective 6/10/87]
[Filed 3/17/89, Notice 9/21/88—published 4/5/89, effective 5/10/89]
[Filed 1/21/00, Notice 8/25/99—published 2/9/00, effective 3/15/00]
[Filed 5/16/07, Notice 4/11/07—published 6/6/07, effective 8/13/07]



Ch9,p.6 Labor Services[875] IAC 7/2/08



IAC 7/2/08 Labor Services[875] Ch 10, p.1

CHAPTER 10

GENERAL INDUSTRY SAFETY AND HEALTH RULES
[Prior to 9/24/86, Labor, Bureau of [530]]
[Prior to 10/7/98, see 347—Ch 10]

875—10.1(88) Definitions. As used in these rules, unless the context clearly requires otherwise:
“Part” means 875—Chapter 10, lowa Administrative Code.
“Standard” means a standard which requires conditions, or the adoption or use of one or more
practices, means, methods, operations, or processes, reasonably necessary or appropriate to provide safe
or healthful employment and places of employment.

875—10.2(88) Applicability of standards.

10.2(1) None of the standards in this chapter shall apply to working conditions of employees with
respect to which federal agencies other than the United States Department of Labor, exercise statutory
authority to prescribe or enforce standards or regulations affecting occupational safety or health.

10.2(2) If a particular standard is specifically applicable to a condition, practice, means, method,
operation, or process, it shall prevail over any different general standard which might otherwise be
applicable to the same condition, practice, means, method, operation, or process.

10.2(3) However, any standard shall apply according to its terms to any employment and place of
employment in any industry, even though particular standards are also prescribed for the industry, as in
1910.12, 1910.261, 1910.262, 1910.263, 1910.264, 1910.265, 1910.266, 1910.267, and 1910.268 of 29
CFR 1910, to the extent that none of such particular standards applies.

10.2(4) In the event a standard protects on its face a class of persons larger than employees, the
standard shall be applicable under this part only to employees and their employment and places of
employment.

10.2(5) An employer who is in compliance with any standard in this part shall be deemed to be in
compliance with the requirement of lowa Code section 88.4, but only to the extent of the condition,
practice, means, method, operation or process covered by the standard.

875—10.3(88) Incorporation by reference. The standards of agencies of the U.S. Government, and
organizations which are not agencies of the U.S. Government which are incorporated by reference in
this chapter have the same force and effect as other standards in this chapter. Only mandatory provisions
(i.e., provisions containing the word “shall” or other mandatory language) of standards incorporated by
reference are adopted under the Act.

875—10.4(88) Exception for hexavalent chromium exposure in metal and surface finishing job
shops. Prior to December 31, 2008, for employers that comply with the requirements of this rule, the
labor commissioner shall enforce respiratory protection provisions only with respect to employees who
fall into one of the six categories outlined in Paragraph 4, Appendix A, 29 CFR 1910.1026, except that
the phrase “Exhibit B to this Agreement” shall refer to Exhibit B, Appendix A, 29 CFR 1910.1026. This
exception is limited to the narrow circumstances outlined below and shall expire on May 31, 2010.

10.4(1) Eligibility. An employer’s facility is eligible for this exception if the employer is a member
of the Surface Finishing Industry Council or the facility is a surface-finishing or metal-finishing job shop
that sells plating or anodizing services to other companies.

10.4(2) Participation. To be covered by this exception, eligible employers must complete and
submit a Declaration of Participation via mail to the Labor Commissioner, 1000 East Grand Avenue,
Des Moines, Iowa 50319, or via facsimile to (515)281-7995. Declarations of Participation must be
postmarked or received on or before April 7, 2007. Each declaration shall apply only to one facility.
Declaration of Participation forms are available at http://www.iowaworkforce.org/labor/iosh/index.html
or by calling (515)242-5870.

10.4(3) Applicability. This exception applies only to surface- and metal-finishing operations within
covered facilities.
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10.4(4) Feasible engineering controls. Participating employers must implement feasible
engineering controls necessary to reduce hexavalent chromium levels at their facilities to or below five
micrograms per cubic meter of air calculated as an eight-hour, time-weighted average by December 31,
2008. In fulfilling this obligation, participating employers may select from the engineering and work
practice controls listed in Exhibit A, Appendix A, 29 CFR 1910.1026, or may adopt other controls.

10.4(5) Employee training. Participating employers shall train their employees in accordance with
the provisions of 29 CFR 1910.1026(1)(2). Using language the employees can understand, participating
employers will also train their employees on the provisions of this exception no later than June 7, 2007.

10.4(6) Compliance and monitoring. Participating employers shall comply with the requirements
set forth in Paragraphs 3 and 4, Appendix A, 29 CFR 1910.1026, except that as used in Appendix A:

a. The acronym “OSHA” shall refer to the labor commissioner;

b.  The word “Company” shall refer to employers participating in this exception;

c¢.  The word “Agreement” shall refer to this rule; and

d. The phrase “Exhibit B to this Agreement” shall refer to Exhibit B, Appendix A, 29 CFR
1910.1026.

875—10.5 and 10.6 Reserved.

875—10.7(88) Definitions and requirements for a nationally recognized testing laboratory. The
federal regulations adopted at 29 CFR, Chapter XVII, Part 1910, regulation 1910.7 and Appendix A, as
published at 53 Fed. Reg. 12120 (April 12, 1988) and amended at 53 Fed. Reg. 16838 (May 11, 1988),
54 Fed. Reg. 24333 (June 7, 1989) and 65 Fed. Reg. 46818 (July 31, 2000) are adopted by reference.

875—10.8 to 10.11 Reserved.

875—10.12(88) Construction work.

10.12(1) Standards. The standards prescribed in 875—Chapter 26 are adopted as occupational
safety and health standards and shall apply, according to the provisions thereof, to every employment
and place of employment of every employee engaged in construction work. Each employer shall
protect the employment and places of employment of each employee engaged in construction work by
complying with the provisions of 875—Chapter 26.

10.12(2) Definition. For the purpose of this rule, “construction work” means work for construction,
alteration, or repair including painting and redecorating, and where applicable, the erection of new
electrical transmission and distribution lines and equipment, and the alteration, conversion, and
improvement of the existing transmission and distribution lines and equipment. This incorporation
by reference of 875—Chapter 26 (Part 1926) is not intended to include references to interpretative
rules having relevance to the application of the construction safety Act, but having no relevance to the
application of lowa Code chapter §8.

875—10.13 to 10.18 Reserved.

875—10.19(88) Special provisions for air contaminants.

10.19(1) Asbestos, tremolite, anthophyllite, and actinolite dust. Reserved.

10.19(2) Vinyl chloride. Rule 1910.1017 of the federal rules as adopted by reference in
875—10.20(88) shall apply to the exposure of every employee to vinyl chloride in every employment
and place of employment covered by 875—10.12(88), in lieu of any different standard on exposure to
vinyl chloride which would otherwise be applicable by virtue of any rule adopted in 875—Chapter 26.

10.19(3) Acrylonitrile. Rule 1910.1045 of the federal rules as adopted by reference in
875—10.20(88) shall apply to the exposure of every employee to acrylonitrile in every employment
and place of employment covered by 875—10.12(88), in lieu of any different standard on exposure to
acrylonitrile which would otherwise be applicable by virtue of any rule adopted in 875—Chapter 26.

10.19(4) Inorganic arsenic. Rule 1910.1018 of the federal rules as adopted by reference in
875—10.20(88) shall apply to the exposure of every employee to inorganic arsenic in every employment
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and place of employment covered by 875—10.12(88), in lieu of any different standard on exposure to
inorganic arsenic which would otherwise be applicable by virtue of any rule adopted in 875—Chapter
26.

10.19(5) Rescinded, effective 6/10/87.

10.19(6) Lead. Rescinded IAB 8/5/92, eftective 8/5/92.

10.19(7) Ethylene oxide. Rule 1910.1047 of the federal rules as adopted by reference in
875—10.20(88) shall apply to the exposure of every employee to ethylene oxide in every employment
and place of employment covered by 875—10.12(88), in lieu of any different standard on exposure to
ethylene oxide which would otherwise be applicable by virtue of any rule adopted in 875—Chapter 26.

10.19(8) Benzene. Rule 1910.1028 of the federal rules as adopted by reference in 875—10.20(88)
shall apply to the exposure of every employee to benzene in every place of employment covered by
875—10.12(88), in lieu of any different standard on exposure to benzene which would otherwise be
applicable by virtue of any rule adopted in 875—Chapter 26.

10.19(9) Formaldehyde. Rule 1910.1048 of the federal rules as adopted by reference in
875—10.20(88) shall apply to the exposure of every employee to formaldehyde in every place of
employment covered by 875—10.12(88), in lieu of any different standard on exposure to formaldehyde
which would otherwise be applicable by virtue of any rule adopted in 875—Chapter 26.

10.19(10) Methylene chloride. Rule 1910.1052 of the federal rules as adopted by reference
in 875—10.20(88) shall apply to the exposure of every employee to methylene chloride in every
employment and place of employment covered by 875—10.12(88) in lieu of any different standard on
exposure to methylene chloride which would otherwise be applicable by virtue of any rule adopted in
875—Chapter 26.

875—10.20(88) Adoption by reference. The rules beginning at 1910.20 and continuing through 1910,
as adopted by the United States Secretary of Labor shall be the rules for implementing lowa Code chapter
88. This rule adopts the Federal Occupational Safety and Health Standards of 29 CFR, Chapter XVII,
Part 1910 as published at 37 Fed. Reg. 22102 to 22324 (October 18, 1972) and as amended at:

37 Fed. Reg. 23719 (November 8, 1972)

37 Fed. Reg. 24749 (November 21, 1972)

38 Fed. Reg. 3599 (February 8, 1973)

38 Fed. Reg. 9079 (April 10, 1973)

38 Fed. Reg. 10932 (May 3, 1973)

38 Fed. Reg. 14373 (June 1, 1973)

38 Fed. Reg. 16223 (June 21, 1973)

38 Fed. Reg. 19030 (July 17, 1973)

38 Fed. Reg. 27048 (September 28, 1973)

38 Fed. Reg. 28035 (October 11, 1973)

38 Fed. Reg. 33397 (December 4, 1973)

39 Fed. Reg. 1437 (January 9, 1974)

39 Fed. Reg. 3760 (January 29, 1974)

39 Fed. Reg. 6110 (February 19, 1974)

39 Fed. Reg. 9958 (March 15, 1974)

39 Fed. Reg. 19468 (June 3, 1974)

39 Fed. Reg. 35896 (October 4, 1974)

39 Fed. Reg. 41846 (December 3, 1974)

39 Fed. Reg. 41848 (December 3, 1974)

40 Fed. Reg. 3982 (January 27, 1975)

40 Fed. Reg. 13439 (March 26, 1975)

40 Fed. Reg. 18446 (April 28, 1975)

40 Fed. Reg. 23072 (May 28, 1975)

40 Fed. Reg. 23743 (June 2, 1975)

40 Fed. Reg. 24522 (June 9, 1975)
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40 Fed. Reg. 27369 (June 27, 1975)

40 Fed. Reg. 31598 (July 28, 1975)

41 Fed. Reg. 11504 (March 19, 1976)

41 Fed. Reg. 13352 (March 30, 1976)

41 Fed. Reg. 35184 (August 20, 1976)

41 Fed. Reg. 46784 (October 22, 1976)
41 Fed. Reg. 55703 (December 21, 1976)
42 Fed. Reg. 2956 (January 14, 1977)

42 Fed. Reg. 3304 (January 18, 1977)

42 Fed. Reg. 45544 (September 9, 1977)
42 Fed. Reg. 46540 (September 16, 1977)
42 Fed. Reg. 37668 (July 22, 1977)

43 Fed. Reg. 11527 (March 17, 1978)

43 Fed. Reg. 19624 (May 5, 1978)

43 Fed. Reg. 27394 (June 23, 1978)

43 Fed. Reg. 27434 (June 23, 1978)

43 Fed. Reg. 28472 (June 30, 1978)

43 Fed. Reg. 28473 (June 30, 1978)

43 Fed. Reg. 31330 (July 21, 1978)

43 Fed. Reg. 35032 (August 8, 1978)

43 Fed. Reg. 45809 (October 3, 1978)

43 Fed. Reg. 49744 (October 24, 1978)
43 Fed. Reg. 51759 (November 7, 1978)
43 Fed. Reg. 53007 (November 14, 1978)
43 Fed. Reg. 56893 (December 5, 1978)
43 Fed. Reg. 57602 (December 8, 1978)
44 Fed. Reg. 5447 (January 26, 1979)

44 Fed. Reg. 50338 (August 28, 1979)

44 Fed. Reg. 60981 (October 23, 1979)
44 Fed. Reg. 68827 (November 30, 1979)
45 Fed. Reg. 6713 (January 29, 1980)

45 Fed. Reg. 8594 (February 8, 1980)

45 Fed. Reg. 12417 (February 26, 1980)
45 Fed. Reg. 35277 (May 23, 1980)

45 Fed. Reg. 41634 (June 20, 1980)

45 Fed. Reg. 54333 (August 15, 1980)
45 Fed. Reg. 60703 (September 12, 1980)
46 Fed. Reg. 4056 (January 16, 1981)

46 Fed. Reg. 6288 (January 21, 1981)

46 Fed. Reg. 24557 (May 1, 1981)

46 Fed. Reg. 32022 (June 19, 1981)

46 Fed. Reg. 40185 (August 7, 1981)

46 Fed. Reg. 2632 (August 21, 1981)

46 Fed. Reg. 42632 (August 21, 1981)

46 Fed. Reg. 45333 (September 11, 1981)
46 Fed. Reg. 60775 (December 11, 1981)
47 Fed. Reg. 39161 (September 7, 1982)
47 Fed. Reg. 51117 (November 12, 1982)
47 Fed. Reg. 53365 (November 26, 1982)
48 Fed. Reg. 2768 (January 21, 1983)

48 Fed. Reg. 9641 (March 8, 1983)

48 Fed. Reg. 9776 (March 8, 1983)
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48 Fed. Reg. 29687 (June 28, 1983)

49 Fed. Reg. 881 (January 6, 1984)

49 Fed. Reg. 4350 (February 3, 1984)

49 Fed. Reg. 5321 (February 10, 1984)
49 Fed. Reg. 25796 (June 22, 1984)

50 Fed. Reg. 1050 (January 9, 1985)

50 Fed. Reg. 4648 (February 1, 1985)

50 Fed. Reg. 9800 (March 12, 1985)

50 Fed. Reg. 36992 (September 11, 1985)
50 Fed. Reg. 37353 (September 13, 1985)
50 Fed. Reg. 41494 (October 11, 1985)
50 Fed. Reg. 51173 (December 13, 1985)
51 Fed. Reg. 22733 (June 20, 1986)

51 Fed. Reg. 24325 (July 3, 1986)

51 Fed. Reg. 25053 (July 10, 1986)

51 Fed. Reg. 33033 (September 18, 1986)
51 Fed. Reg. 33260 (September 19, 1986)
51 Fed. Reg. 34560 (September 29, 1986)
51 Fed. Reg. 45663 (December 19, 1986)
52 Fed. Reg. 16241 (May 4, 1987)

52 Fed. Reg. 17753 (May 12, 1987)

52 Fed. Reg. 34562 (September 11, 1987)
52 Fed. Reg. 36026 (September 25, 1987)
52 Fed. Reg. 36387 (September 28, 1987)
52 Fed. Reg. 46291 (December 4, 1987)
52 Fed. Reg. 49624 (December 31, 1987)
53 Fed. Reg. 6629 (March 2, 1988)

53 Fed. Reg. 8352 (March 14, 1988)

53 Fed. Reg. 11436 (April 6, 1988)

53 Fed. Reg. 12120 (April 12, 1988)

53 Fed. Reg. 16838 (May 11, 1988)

53 Fed. Reg. 17695 (May 18, 1988)

53 Fed. Reg. 27346 (July 20, 1988)

53 Fed. Reg. 27960 (July 26, 1988)

53 Fed. Reg. 34736 (September 8, 1988)
53 Fed. Reg. 35625 (September 14, 1988)
53 Fed. Reg. 37080 (September 23, 1988)
53 Fed. Reg. 38162 (September 29, 1988)
53 Fed. Reg. 39581 (October 7, 1988)

53 Fed. Reg. 45080 (November 8, 1988)
53 Fed. Reg. 47188 (November 22, 1988)
53 Fed. Reg. 49981 (December 13, 1988)
54 Fed. Reg. 2920 (January 19, 1989)

54 Fed. Reg. 6888 (February 15, 1989)
54 Fed. Reg. 9317 (March 6, 1989)

54 Fed. Reg. 12792 (March 28, 1989)

54 Fed. Reg. 28054 (July 5, 1989)

54 Fed. Reg. 29274 (July 11, 1989)

54 Fed. Reg. 29545 (July 13, 1989)

54 Fed. Reg. 30704 (July 21, 1989)

54 Fed. Reg. 31456 (July 28, 1989)

54 Fed. Reg. 31765 (August 1, 1989)

Ch 10, p.5



Ch 10, p.6 Labor Services[875]

54 Fed. Reg. 36687 (September 1, 1989)
54 Fed. Reg. 36767 (September 5, 1989)
54 Fed. Reg. 37531 (September 11, 1989)
54 Fed. Reg. 41364 (October 6, 1989)

54 Fed. Reg. 46610 (November 6, 1989)
54 Fed. Reg. 47513 (November 15, 1989)
54 Fed. Reg. 49971 (December 4, 1989)
54 Fed. Reg. 50372 (December 6, 1989)
54 Fed. Reg. 52024 (December 20, 1989)
55 Fed. Reg. 3146 (January 30, 1990)

55 Fed. Reg. 3300 (January 31, 1990)

55 Fed. Reg. 3723 (February 5, 1990)

55 Fed. Reg. 4998 (February 13, 1990)
55 Fed. Reg. 7967 (March 6, 1990)

55 Fed. Reg. 12110 (March 30, 1990)

55 Fed. Reg. 12819 (April 6, 1990)

55 Fed. Reg. 13696 (April 11, 1990)

55 Fed. Reg. 14073 (April 13, 1990)

55 Fed. Reg. 19259 (May 9, 1990)

55 Fed. Reg. 25094 (June 10, 1990)

55 Fed. Reg. 26431 (June 28, 1990)

55 Fed. Reg. 32014 (August 6, 1990)

55 Fed. Reg. 38677 (September 20, 1990)
55 Fed. Reg. 46053 (November 1, 1990)
55 Fed. Reg. 46949 (November 8, 1990)
55 Fed. Reg. 50686 (December 10, 1990)
56 Fed. Reg. 15832 (April 18, 1991)

56 Fed. Reg. 24686 (May 31, 1991)

56 Fed. Reg. 43700 (September 4, 1991)
56 Fed. Reg. 64175 (December 6, 1991)
57 Fed. Reg. 6403 (February 24, 1992)
57 Fed. Reg. 7847 (March 4, 1992)

57 Fed. Reg. 7878 (March 5, 1992)

57 Fed. Reg. 22307 (May 27, 1992)

57 Fed. Reg. 24330 (June 8, 1992)

57 Fed. Reg. 24701 (June 10, 1992)

57 Fed. Reg. 27160 (June 18, 1992)

57 Fed. Reg. 29204 (July 1, 1992)

57 Fed. Reg. 29206 (July 1, 1992)

57 Fed. Reg. 35666 (August 10, 1992)
57 Fed. Reg. 42388 (September 14, 1992)
58 Fed. Reg. 4549 (January 14, 1993)

58 Fed. Reg. 15089 (March 19, 1993)

58 Fed. Reg. 16496 (March 29, 1993)

58 Fed. Reg. 21778 (April 23, 1993)

58 Fed. Reg. 34845 (June 29, 1993)

58 Fed. Reg. 35308 (June 30, 1993)

58 Fed. Reg. 35340 (June 30, 1993)

58 Fed. Reg. 40191 (July 27, 1993)

59 Fed. Reg. 4435 (January 31, 1994)

59 Fed. Reg. 6169 (February 9, 1994)

59 Fed. Reg. 16360 (April 6, 1994)
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59 Fed. Reg. 26115 (May 19, 1994)

59 Fed. Reg. 33661 (June 30, 1994)

59 Fed. Reg. 33910 (July 1, 1994)

59 Fed. Reg. 36699 (July 19, 1994)

59 Fed. Reg. 40729 (August 9, 1994)

59 Fed. Reg. 41057 (August 10, 1994)
59 Fed. Reg. 43270 (August 22, 1994)
59 Fed. Reg. 51741 (October 12, 1994)
59 Fed. Reg. 65948 (December 22, 1994)
60 Fed. Reg. 9624 (February 21, 1995)
60 Fed. Reg. 11194 (March 1, 1995)

60 Fed. Reg. 33344 (June 28, 1995)

60 Fed. Reg. 33984 (June 29, 1995)

60 Fed. Reg. 47035 (September 8, 1995)
60 Fed. Reg. 52859 (October 11, 1995)
61 Fed. Reg. 5508 (February 13, 1996)
61 Fed. Reg. 9230 (March 7, 1996)

61 Fed. Reg. 9583 (March 8, 1996)

61 Fed. Reg. 19548 (May 2, 1996)

61 Fed. Reg. 21228 (May 9, 1996)

61 Fed. Reg. 31430 (June 20, 1996)

61 Fed. Reg. 43456 (August 23, 1996)
61 Fed. Reg. 56831 (November 4, 1996)
62 Fed. Reg. 1600 (January 10, 1997)

62 Fed. Reg. 29668 (June 2, 1997)

62 Fed. Reg. 40195 (July 25, 1997)

62 Fed. Reg. 42018 (August 4, 1997)

62 Fed. Reg. 42666 (August 8, 1997)

62 Fed. Reg. 43581 (August 14, 1997)
62 Fed. Reg. 48175 (September 15, 1997)
62 Fed. Reg. 54383 (October 20, 1997)
62 Fed. Reg. 65203 (December 11, 1997)
62 Fed. Reg. 66276 (December 18, 1997)
63 Fed. Reg. 1269 (January 8, 1998)

63 Fed. Reg. 13339 (March 19, 1998)

63 Fed. Reg. 17093 (April 8, 1998)

63 Fed. Reg. 20098 (April 23, 1998)

63 Fed. Reg. 33467 (June 18, 1998)

63 Fed. Reg. 50729 (September 22, 1998)
63 Fed. Reg. 66038 (December 1, 1998)
63 Fed. Reg. 66270 (December 1, 1998)
64 Fed. Reg. 13700 (March 22, 1999)

64 Fed. Reg. 13908 (March 23, 1999)

64 Fed. Reg. 22552 (April 27, 1999)

65 Fed. Reg. 76567 (December 7, 2000)
66 Fed. Reg. 5324 (January 18, 2001)

66 Fed. Reg. 18191 (April 6, 2001)

67 Fed. Reg. 67961 (November 7, 2002)
68 Fed. Reg. 75780 (December 31, 2003)
69 Fed. Reg. 7363 (February 17, 2004)
69 Fed. Reg. 31881 (June 8, 2004)

69 Fed. Reg. 46993 (August 4, 2004)
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70 Fed. Reg. 53929 (September 13, 2005)
70 Fed. Reg. 1140 (January 5, 2005)
71 Fed. Reg. 10373 (February 28, 2006)
71 Fed. Reg. 36008 (June 23, 2006)
71 Fed. Reg. 63242 (October 30, 2006)
72 Fed. Reg. 7190 (February 14, 2007)
72 Fed. Reg. 64428 (November 15, 2007)
This rule is intended to implement lowa Code sections 84A.1, 84A.2, 88.2 and 88.5.
[Filed 7/13/72; amended 8/29/72, 12/1/72, 8/16/73, 10/11/73, 3/18/74, 6/12/74, 12/3/74, 3/13/75]
[Filed 2/20/76, Notice 12/29/75—published 3/8/76, effective 4/15/76]
[Filed 6/21/76, Notice 5/17/76—published 7/12/76, effective 8/20/76]
[Filed 4/13/77, Notice 3/9/77—published 5/4/77, effective 6/9/77]
[Filed emergency 10/13/77—published 11/2/77, effective 10/13/77]
[Filed 11/3/78, Notice 9/20/78—published 11/29/78, effective 1/10/79]
[Filed emergency 2/2/79—published 2/21/79, effective 2/2/79]
[Filed 8/1/80, Notice 6/25/80—published 8/20/80, effective 9/25/80]
[Filed emergency 6/15/81—published 7/8/81, effective 6/15/81]
[Filed 8/12/81, Notice 7/8/81—published 9/2/81, effective 10/9/81]
[Filed 4/22/83, Notice 3/16/83—published 5/11/83, effective 6/15/83]
[Filed 5/20/83, Notice 4/13/83—published 6/8/83, effective 7/15/83]
[Filed emergency after Notice 7/1/83, Notice 3/16/83—published 7/20/83, effective 7/1/83]
[Filed 7/12/84, Notice 3/14/84—published 8/1/84, effective 9/5/84]
[Filed emergency 5/8/85—published 6/5/85, effective 5/8/85]
[Filed 9/5/85, Notice 5/8/85—published 9/25/85, effective 10/30/85]
[Filed 12/30/85, Notice 10/23/85—published 1/15/86, effective 2/19/86]
[Filed 3/21/86, Notice 12/18/85—published 4/9/86, effective 5/25/86]
[Filed emergency 6/27/86—published 7/16/86, effective 7/21/86]
[Filed 6/27/86, Notice 3/26/86—published 7/16/86, effective 8/20/86]
[Filed emergency 9/5/86—published 9/24/86, effective 9/24/86]
[Filed emergency 10/1/86—published 10/22/86, effective 10/1/86]
[Filed 10/1/86, Notice 7/16/86—published 10/22/86, eftective 11/26/86]
[Filed emergency 4/17/87—published 5/6/87, effective 4/17/87]
[Filed 4/17/87, Notice 9/24/86—published 5/6/87, effective 6/10/87]
[Filed emergency 5/1/87—published 5/20/87, effective 5/1/87]
[Filed emergency 5/14/87—published 6/3/87, effective 5/14/87]
[Filed 5/12/87, Notice 10/22/86—published 6/3/87, effective 7/8/87]
[Filed emergency 6/15/87—published 7/1/87, effective 6/15/87]
[Filed 8/6/87, Notice 5/6/87—published 8/26/87, effective 9/30/87]
[Filed 8/6/87, Notice 5/20/87—published 8/26/87, effective 9/30/87]
[Filed 8/6/87, Notice 6/3/87—published 8/26/87, effective 9/30/87]
[Filed 8/6/87, Notice 7/1/87—published 8/26/87, effective 9/30/87]
[Filed 4/25/88, Notice 12/16/87—published 5/18/88, effective 6/22/88]
[Filed 7/8/88, Notice 5/18/88—published 7/27/88, effective 9/1/88]
[Filed 8/30/88, Notice 6/15/88—published 9/21/88, effective 11/1/88]
[Filed 3/17/89, Notices 9/21/88, 10/5/88, 10/19/88—published 4/5/89, effective 5/10/89]
[Filed 5/25/89, Notice 4/5/89—published 6/14/89, effective 7/20/89]
[Filed 8/18/89, Notice 6/14/89—published 9/6/89, effective 10/11/89]
[Filed 10/26/89, Notice 9/6/89—published 11/15/89, effective 12/20/89]
[Filed 1/19/90, Notice 11/15/89—published 2/7/90, effective 3/14/90]
[Filed 3/16/90, Notice 2/7/90—published 4/4/90, effective 5/9/90]
[Filed 6/8/90, Notice 4/4/90—published 6/27/90, effective 8/1/90]
[Filed 11/9/90, Notice 6/27/90—published 11/28/90, effective 1/2/91]
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[Filed 2/15/91, Notice 11/28/90—published 3/6/91, effective 4/10/91]

[Filed 4/23/91, Notice 3/6/91—published 5/15/91, effective 6/19/91]

[Filed 6/28/91, Notice 5/15/91—published 7/24/91, effective 8/28/91]
[Filed 9/27/91, Notice 7/24/91—published 10/16/91, eftective 11/20/91]
[Filed 12/20/91, Notice 10/30/91—published 1/8/92, effective 2/12/92]

[Filed emergency 2/12/92 after Notice 1/8/92—published 3/4/92, effective 3/4/92]
[Filed emergency 5/6/92 after Notice 4/1/92—published 5/27/92, effective 5/27/92]
[Filed emergency 7/17/92—published 8/5/92, effective 8/5/92]

[Filed emergency 7/29/92 after Notice 6/24/92—published 8/19/92, effective 8/19/92]
[Filed emergency 8/14/92 after Notice 7/8/92—published 9/2/92, effective 9/2/92]
[Filed emergency 9/11/92 after Notice 8/5/92—published 9/30/92, effective 9/30/92]
[Filed emergency 10/7/92 after Notice 9/2/92—published 10/28/92, eftective 10/28/92]
[Filed emergency 12/4/92 after Notice 10/28/92—published 12/23/92, effective 12/23/92]
[Filed emergency 3/22/93 after Notice 2/17/93—published 4/14/93, effective 4/14/93]
[Filed emergency 6/4/93 after Notice 4/28/93—published 6/23/93, effective 6/23/93]
[Filed emergency 7/29/93 after Notice 5/26/93—published 8/18/93, effective 8/18/93]
[Filed emergency 9/22/93 after Notice 8/18/93—published 10/13/93, effective 10/13/93]
[Filed emergency 10/7/93 after Notice 9/1/93—published 10/27/93, effective 10/27/93]
[Filed emergency 4/21/94 after Notice 3/16/94—published 5/11/94, effective 5/11/94]
[Filed emergency 6/15/94 after Notice 5/11/94—published 7/6/94, effective 7/6/94]
[Filed emergency 8/26/94 after Notice 7/20/94—published 9/14/94, effective 9/14/94]
[Filed emergency 9/9/94 after Notice 8/3/94—published 9/28/94, effective 9/28/94]
[Filed emergency 9/23/94 after Notice 8/17/94—published 10/12/94, effective 10/12/94]
[Filed emergency 10/21/94 after Notice 9/14/94—published 11/9/94, effective 11/9/94]
[Filed emergency 11/2/94 after Notice 9/28/94—published 11/23/94, effective 11/23/94]
[Filed emergency 1/4/95 after Notice 11/9/94—published 2/1/95, effective 2/1/95]
[Filed emergency 4/21/95 after Notice 3/15/95—published 5/10/95, effective 5/10/95]
[Filed emergency 7/14/95 after Notice 5/10/95—published 8/2/95, effective 8/2/95]
[Filed emergency 9/22/95 after Notice 8/16/95—published 10/11/95, effective 10/11/95]
[Filed emergency 12/1/95 after Notice 10/11/95—published 12/20/95, effective 12/20/95]
[Filed emergency 1/26/96 after Notice 12/20/95—published 2/14/96, effective 2/14/96]
[Filed emergency 7/12/96 after Notice 5/22/96—published 7/31/96, effective 7/31/96]
[Filed emergency 10/3/96 after Notice 7/31/96—published 10/23/96, effective 10/23/96]
[Filed emergency 11/27/96 after Notice 10/23/96—published 12/18/96, effective 12/18/96]
[Filed emergency 2/7/97 after Notice 12/18/96—published 2/26/97, effective 2/26/97]
[Filed emergency 4/4/97 after Notice 2/26/97—published 4/23/97, effective 4/23/97]
[Filed emergency 12/11/97 after Notice 10/22/97—published 12/31/97, effective 12/31/97]
[Filed emergency 3/19/98 after Notice 2/11/98—published 4/8/98, effective 4/8/98]
[Filed emergency 9/4/98 after Notice 7/29/98—published 9/23/98, effective 9/23/98]
[Filed emergency 10/30/98 after Notice 9/23/98—published 11/18/98, effective 11/18/98]
[Filed emergency 1/8/99 after Notice 11/18/98—published 1/27/99, effective 1/27/99]
[Filed emergency 3/5/99 after Notice 1/27/99—published 3/24/99, effective 3/24/99]
[Filed emergency 1/5/00 after Notice 8/25/99—published 1/26/00, effective 1/26/00]
[Filed 7/20/01, Notice 6/13/01—published 8/8/01, effective 9/12/01]

[Filed 11/20/01, Notice 6/13/01—published 12/12/01, effective 1/16/02]

[Filed 3/14/03, Notice 2/5/03—published 4/2/03, effective 5/7/03]

[Filed emergency 7/16/04 after Notice 6/9/04—published 8/4/04, effective 8/4/04]
[Filed 10/28/04, Notice 7/21/04—published 11/24/04, effective 12/29/04]

[Filed 2/10/06, Notice 12/21/05—published 3/1/06, effective 4/5/06]

[Filed 3/29/06, Notice 1/18/06—published 3/29/06, effective 5/3/06]

[Filed 6/14/06, Notice 5/10/06—published 7/5/06, effective 8/9/06]
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[Filed emergency 7/28/06—published 8/16/06, effective 8/28/06]
[Filed 1/10/07, Notice 12/6/06—published 1/31/07, effective 3/7/07]
[Filed 5/16/07, Notice 4/11/07—published 6/6/07, effective 8/13/07]
[Filed 2/8/08, Notice 1/2/08—published 2/27/08, effective 5/15/08]
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CHAPTERS 11 to 25
Reserved
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CHAPTER 26

CONSTRUCTION SAFETY AND HEALTH RULES
[Prior to 9/24/86, Labor, Bureau of [530]]
[Prior to 10/7/98, see 347—Ch 26]

875—26.1(88) Adoption by reference. Federal Safety and Health Regulations for Construction
beginning at 29 CFR 1926.16 and continuing through 29 CFR, Chapter XVII, Part 1926, are hereby
adopted by reference for implementation of lowa Code chapter 88. These federal rules shall apply
and be interpreted to apply to the lowa Occupational Safety and Health Act, lowa Code chapter 88,
not the Contract Work Hours and Safety Standards Act, and shall apply and be interpreted to apply
to enforcement by the lowa commissioner of labor, not the United States Secretary of Labor or the
Federal Occupational Safety and Health Administration. The amendments to 29 CFR 1926 are adopted
as published at:

38 Fed. Reg. 16856 (June 27, 1973)

38 Fed. Reg. 27594 (October 5, 1973)

38 Fed. Reg. 33397 (December 4, 1973)

39 Fed. Reg. 19470 (June 3, 1974)

39 Fed. Reg. 24361 (July 2, 1974)

40 Fed. Reg. 23072 (May 28, 1975)

41 Fed. Reg. 55703 (December 21, 1976)

42 Fed. Reg. 2956 (January 14, 1977)

42 Fed. Reg. 37668 (July 22, 1977)

43 Fed. Reg. 56894 (December 5, 1978)

45 Fed. Reg. 75626 (November 14, 1980)

51 Fed. Reg. 22733 (June 20, 1986)

51 Fed. Reg. 25318 (July 11, 1986)

52 Fed. Reg. 17753 (May 12, 1987)

52 Fed. Reg. 36381 (September 28, 1987)

52 Fed. Reg. 46291 (December 4, 1987)

53 Fed. Reg. 22643 (June 16, 1988)

53 Fed. Reg. 27346 (July 20, 1988)

53 Fed. Reg. 29139 (August 2, 1988)

53 Fed. Reg. 35627 (September 14, 1988)

53 Fed. Reg. 35953 (September 15, 1988)

53 Fed. Reg. 36009 (September 16, 1988)

53 Fed. Reg. 37080 (September 23, 1988)

54 Fed. Reg. 15405 (April 18, 1989)

54 Fed. Reg. 23850 (June 2, 1989)

54 Fed. Reg. 30705 (July 21, 1989)

54 Fed. Reg. 41088 (October 5, 1989)

54 Fed. Reg. 45894 (October 31, 1989)

54 Fed. Reg. 49279 (November 30, 1989)

54 Fed. Reg. 52024 (December 20, 1989)

54 Fed. Reg. 53055 (December 27, 1989)

55 Fed. Reg. 3732 (February 5, 1990)

55 Fed. Reg. 42328 (October 18, 1990)

55 Fed. Reg. 47687 (November 14, 1990)

55 Fed. Reg. 50687 (December 10, 1990)

56 Fed. Reg. 2585 (January 23, 1991)

56 Fed. Reg. 5061 (February 7, 1991)

56 Fed. Reg. 41794 (August 23, 1991)

56 Fed. Reg. 43700 (September 4, 1991)
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57 Fed. Reg. 7878 (March 5, 1992)

57 Fed. Reg. 24330 (June 8, 1992)

57 Fed. Reg. 29119 (June 30, 1992)

57 Fed. Reg. 35681 (August 10, 1992)
57 Fed. Reg. 42452 (September 14, 1992)
58 Fed. Reg. 21778 (April 23, 1993)

58 Fed. Reg. 26627 (May 4, 1993)

58 Fed. Reg. 35077 (June 30, 1993)

58 Fed. Reg. 35310 (June 30, 1993)

58 Fed. Reg. 40468 (July 28, 1993)

59 Fed. Reg. 215 (January 3, 1994)

59 Fed. Reg. 6170 (February 9, 1994)

59 Fed. Reg. 36699 (July 19, 1994)

59 Fed. Reg. 40729 (August 9, 1994)

59 Fed. Reg. 41131 (August 10, 1994)
59 Fed. Reg. 43275 (August 22, 1994)
59 Fed. Reg. 65948 (December 22, 1994)
60 Fed. Reg. 9625 (February 21, 1995)
60 Fed. Reg. 11194 (March 1, 1995)

60 Fed. Reg. 33345 (June 28, 1995)

60 Fed. Reg. 34001 (June 29, 1995)

60 Fed. Reg. 36044 (July 13, 1995)

60 Fed. Reg. 39255 (August 2, 1995)

60 Fed. Reg. 50412 (September 29, 1995)
61 Fed. Reg. 5509 (February 13, 1996)
61 Fed. Reg. 9248 (March 7, 1996)

61 Fed. Reg. 31431 (June 20, 1996)

61 Fed. Reg. 41738 (August 12, 1996)
61 Fed. Reg. 43458 (August 23, 1996)
61 Fed. Reg. 46104 (August 30, 1996)
61 Fed. Reg. 56856 (November 4, 1996)
61 Fed. Reg. 59831 (November 25, 1996)
62 Fed. Reg. 1619 (January 10, 1997)

63 Fed. Reg. 1295 (January 8, 1998)

63 Fed. Reg. 1919 (January 13, 1998)

63 Fed. Reg. 3814 (January 27, 1998)

63 Fed. Reg. 13340 (March 19, 1998)

63 Fed. Reg. 17094 (April 8, 1998)

63 Fed. Reg. 20099 (April 23, 1998)

63 Fed. Reg. 33468 (June 18, 1998)

63 Fed. Reg. 35138 (June 29, 1998)

63 Fed. Reg. 66274 (December 1, 1998)
64 Fed. Reg. 22552 (April 27, 1999)

66 Fed. Reg. 5265 (January 18, 2001)

66 Fed. Reg. 37137 (July 17, 2001)

67 Fed. Reg. 57736 (September 12, 2002)
69 Fed. Reg. 31881 (June 8, 2004)

70 Fed. Reg. 1143 (January 5, 2005)

71 Fed. Reg. 2885 (January 18, 2006)

70 Fed. Reg. 76985 (December 29, 2005)
71 Fed. Reg. 10381 (February 28, 2006)
71 Fed. Reg. 36008 (June 23, 2006)
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71 Fed. Reg. 76985 (August 24, 2006)
72 Fed. Reg. 64428 (November 15, 2007)
This rule is intended to implement lowa Code sections 84A.1, 84A.2, 88.2 and 88.5.
[Filed 7/13/72; amended 8/29/72, 8/16/73, 10/11/73, 3/18/74, 12/3/74]
[Filed 2/20/76, Notice 12/29/75—published 3/8/76, effective 4/15/76]
[Filed 4/13/77, Notice 3/9/77—published 5/4/77, effective 6/9/77]
[Filed 11/3/78, Notice 9/20/78—published 11/29/78, effective 1/10/79]
[Filed 8/1/80, Notice 6/25/80—published 8/20/80, effective 9/25/80]
[Filed 8/12/81, Notice 7/8/81—published 9/2/81, effective 10/9/81]
[Filed emergency 9/5/86—published 9/24/86, effective 9/24/86]
[Filed emergency 10/1/86—published 10/22/86, effective 10/1/86]
[Filed 4/17/87, Notice 9/24/86—published 5/6/87, effective 6/10/87]
[Filed 4/17/87, Notice 10/22/86—published 5/6/87, effective 6/10/87]
[Filed emergency 6/15/87—published 7/1/87, effective 6/15/87]
[Filed 8/6/87, Notice 7/1/87—published 8/26/87, effective 9/30/87]
[Filed 7/8/88, Notice 5/18/88—published 7/27/88, effective 9/1/88]

[Filed 3/17/89, Notices 9/21/88, 10/19/88—published 4/5/89, effective 5/10/89]
[Filed 8/18/89, Notices 6/14/89, 6/28/89—published 9/6/89, effective 10/11/89]
[Filed 10/26/89, Notice 9/6/89—published 11/15/89, effective 12/20/89]

[Filed 1/19/90, Notice 11/15/89—published 2/7/90, effective 3/14/90]

[Filed 3/16/90, Notice 2/7/90—published 4/4/90, effective 5/9/90]

[Filed 6/8/90, Notice 4/4/90—published 6/27/90, effective 8/1/90]

[Filed 2/15/91, Notice 11/28/90—published 3/6/91, effective 4/10/91]

[Filed 4/23/91, Notice 3/6/91—published 5/15/91, effective 6/19/91]

[Filed 12/20/91, Notice 10/30/91—published 1/8/92, effective 2/12/92]

[Filed emergency 2/12/92 after Notice 1/8/92—published 3/4/92, effective 3/4/92]
[Filed emergency 5/6/92 after Notice 4/1/92—published 5/27/92, effective 5/27/92]
[Filed emergency 7/17/92—published 8/5/92, effective 8/5/92]

[Filed emergency 8/14/92 after Notice 7/8/92—published 9/2/92, effective 9/2/92]
[Filed emergency 9/11/92 after Notice 8/5/92—published 9/30/92, effective 9/30/92]
[Filed emergency 10/7/92 after Notice 9/2/92—published 10/28/92, eftective 10/28/92]
[Filed emergency 12/4/92 after Notice 10/28/92—published 12/23/92, effective 12/23/92]
[Filed emergency 7/29/93 after Notices 5/26/93, 6/9/93—published 8/18/93, effective 8/18/93]
[Filed emergency 9/22/93 after Notice 8/18/93—published 10/13/93, effective 10/13/93]
[Filed emergency 10/7/93 after Notice 9/1/93—published 10/27/93, effective 10/27/93]
[Filed emergency 4/21/94 after Notice 3/16/94—published 5/11/94, effective 5/11/94]
[Filed emergency 9/23/94 after Notice 8/17/94—published 10/12/94, effective 10/12/94]
[Filed emergency 10/21/94 after Notice 9/14/94—published 11/9/94, effective 11/9/94]
[Filed emergency 11/2/94 after Notice 9/28/94—published 11/23/94, effective 11/23/94]
[Filed emergency 4/21/95 after Notice 3/15/95—published 5/10/95, effective 5/10/95]
[Filed emergency 7/14/95 after Notice 5/10/95—published 8/2/95, effective 8/2/95]
[Filed emergency 9/22/95 after Notice 8/16/95—published 10/11/95, effective 10/11/95]
[Filed emergency 12/1/95 after Notice 10/11/95—published 12/20/95, effective 12/20/95]
[Filed emergency 1/26/96 after Notice 12/20/95—published 2/14/96, effective 2/14/96]
[Filed emergency 7/12/96 after Notice 5/22/96—published 7/31/96, effective 7/31/96]
[Filed emergency 10/3/96 after Notice 7/31/96—published 10/23/96, effective 10/23/96]
[Filed emergency 11/27/96 after Notice 10/23/96—published 12/18/96, effective 12/18/96]
[Filed emergency 2/7/97 after Notice 12/18/96—published 2/26/97, effective 2/26/97]
[Filed emergency 4/4/97 after Notice 2/26/97—published 4/23/97, effective 4/23/97]
[Filed emergency 3/19/98 after Notice 2/11/98—published 4/8/98, effective 4/8/98]
[Filed emergency 7/10/98 after Notice 4/8/98—published 7/29/98, effective 7/29/98]
[Filed emergency 9/4/98 after Notice 7/29/98—published 9/23/98, effective 9/23/98]
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[Filed emergency 10/30/98 after Notice 9/23/98—published 11/18/98, effective 11/18/98]
[Filed emergency 3/5/99 after Notice 1/27/99—published 3/24/99, effective 3/24/99]
[Filed emergency 1/5/00 after Notice 8/25/99—published 1/26/00, effective 1/26/00]

[Filed 11/20/01, Notice 6/13/01—published 12/12/01, effective 1/16/02]
[Filed 11/21/01, Notice 10/17/01—published 12/12/01, effective 1/16/02]
[Filed 1/17/03, Notice 12/11/02—published 2/5/03, effective 3/12/03]
[Filed 10/28/04, Notice 7/21/04—published 11/24/04, effective 12/29/04]
[Filed 3/9/06, Notice 1/18/06—published 3/29/06, effective 5/3/06]
[Filed 4/18/06, Notice 3/1/06—published 5/10/06, effective 6/14/06]
[Filed 6/14/06, Notice 5/10/06—published 7/5/06, effective 8/9/06]
[Filed emergency 7/28/06—published 8/16/06, effective 8/28/06]
[Filed 1/10/07, Notice 12/6/06—published 1/31/07, effective 3/7/07]
[Filed 2/8/08, Notice 1/2/08—published 2/27/08, effective 5/15/08]
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CHAPTER 27

PROTECTIVE CLOTHING AND EQUIPMENT STANDARDS FOR FIREFIGHTERS
[Prior to 9/24/86, Labor, Bureau of [530]]
[Prior to 10/7/98, see 347—Ch 27]

Rescinded IAB 7/4/07, effective 8/8/07
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CHAPTER 28

OCCUPATIONAL SAFETY AND HEALTH STANDARDS FOR AGRICULTURE
[Prior to 9/24/86, Labor, Bureau of[530]]
[Prior to 10/7/98, see 347—Ch 28]

875—28.1(88) Adoption by reference. Rules 1928.1, 1928.21, 1928.51-1928.53 and 1928.57, as
adopted by the United States Secretary of Labor, shall be rules for implementing lowa Code chapter 88.
This rule adopts the federal Occupational Safety and Health Standards for Agriculture, 29 CFR 1928 as
published at 40 Fed. Reg. 18253-18268 (April 25, 1975) and as amended at:
41 Fed. Reg. 10190 (March 9, 1976)
41 Fed. Reg. 11022 (March 16, 1976)
41 Fed. Reg. 22268 (June 2, 1976)
41 Fed. Reg. 46598 (October 22, 1976)
42 Fed. Reg. 37668 (July 22, 1977)
42 Fed. Reg. 38569 (July 29, 1977)
43 Fed. Reg. 27463 (June 23, 1978)
43 Fed. Reg. 28474 (June 30, 1978)
43 Fed. Reg. 35036 (August 8, 1978)
46 Fed. Reg. 32022 (June 19, 1981)
52 Fed. Reg. 16095 (May 1, 1987)
58 Fed. Reg. 21778 (April 23, 1993)
59 Fed. Reg. 6170 (February 9, 1994)
59 Fed. Reg. 36699 (July 19, 1994)
59 Fed. Reg. 51748 (October 12, 1994)
61 Fed. Reg. 5510 (February 13, 1996)
61 Fed. Reg. 9255 (March 7, 1996)
70 Fed. Reg. 77003 (December 29, 2005)
These federal rules shall apply and be interpreted to apply to the lowa occupational safety and health
Act, Towa Code chapter 88 and enforcement by the labor commissioner.
This rule is intended to implement lowa Code sections 84A.1, 84A.2, 88.2 and 88.5.
[Filed 2/20/76, Notice 12/29/75—published 3/8/76, effective 4/15/76]
[Filed 6/21/76, Notice 5/17/76—published 7/12/76, effective 8/20/76]
[Filed 4/13/77, Notice 3/9/77—published 5/4/77, effective 6/9/77]
[Filed 11/3/78, Notice 9/20/78—published 11/29/78, effective 1/10/79]
[Filed 4/22/83, Notice 3/16/83—published 5/11/83, effective 6/15/83]
[Filed emergency 9/5/86—published 9/24/86, effective 9/24/86]
[Filed 4/17/87, Notice 9/24/86—published 5/6/87, effective 6/10/87]
[Filed emergency 5/12/87—published 6/3/87, effective 5/14/87]
[Filed 8/6/87, Notice 6/3/87—published 8/26/87, effective 9/30/87]
[Filed emergency 7/29/93 after Notice 5/26/93—published 8/18/93, effective 8/18/93]
[Filed emergency 4/21/94 after Notice 3/16/94—published 5/11/94, effective 5/11/94]
[Filed emergency 9/23/94 after Notice 8/17/94—published 10/12/94, effective 10/12/94]
[Filed emergency 1/4/95 after Notice 11/9/94—published 2/1/95, effective 2/1/95]
[Filed emergency 7/12/96 after Notice 5/22/96—published 7/31/96, effective 7/31/96]
[Filed 6/14/06, Notice 5/10/06—published 7/5/06, effective 8/9/06]
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CHAPTER 29

SANITATION AND SHELTER RULES FOR RAILROAD EMPLOYEES
[Prior to 9/24/86, Labor, Bureau of[530]]
[Prior to 6/22/94, see 347—Chapter 52]
[Prior to 10/21/98, see 347—Ch 29]

875—29.1(88) Definitions. As used herein or in connection with these rules, the following terms shall
mean:

29.1(1) Bunk or section house. Any building or portion thereof, excepting a family dwelling, in
which persons employed by railroad companies are furnished sleeping or living accommodations.

29.1(2) Caboose. Any car or coach used on a train to carry the train crew.

29.1(3) Camp car. Any group of sleeping, dining, kitchen or recreation cars, on or off rail, furnished
for the use of any one gang or group of employees.

29.1(4) Commissioner. The labor commissioner.

29.1(5) Company. A common carrier railroad company as an employer.

29.1(6) Employee. Any person employed by a company to which these rules apply.

29.1(7) Dressing room. A room used by employees either as a dressing room, or as a rest room, or
for both purposes.

29.1(8) Number of employees. Unless otherwise specified, the maximum number of employees
going on or coming off shift within any single hour.

29.1(9) Railroads. Common carrier railroads.

29.1(10) Sanitary. Free from or effective in preventing or checking agencies injurious to health,
especially filth and infection.

29.1(11) Station. A location where freight or passenger traffic is ordinarily received and delivered
and at which an employee is regularly assigned for duty.

29.1(12) Terminal. A location where engine and train crews in yard and train service and switchmen,
switch tenders and car clerks are regularly required to report for or relieved from duty.

29.1(13) Toilets. Fixtures such as flush toilets, chemical closets, incinerator type toilets, or privies
for the purpose of defecation, unless otherwise specified.

29.1(14) Usual place of employment. The place where an employee works with a reasonable
measure of continuity throughout the major part of company service.

29.1(15) Yards. Yards, section headquarters, locomotive and car shops.

29.1(16) Office work area. A yard office, station, depot, terminal, or freight, baggage and express
office which is a permanent or semipermanent stationary facility located on railroad property and a usual
place of employment for the performance of clerical or work concerned with or identified with the office
functions of the company.

875—29.2(88) Water supply.

29.2(1) General specifications. Water supplied for domestic and drinking purposes under these
regulations shall meet the standards of the lowa department of public health. Cross-connections between
a potable and nonpotable water supply are prohibited.

29.2(2) Drinking water.

a.  An adequate supply of cool, clean, sanitary water, satisfactory for drinking purposes, shall be
made available to all employees. Drinking water shall be obtained only from sources approved by the
state department of health or an approved water line.

b.  Whennecessary, this water shall be provided in suitable, clean, sterilized and sanitary containers
conveniently placed for the use of employees, but not in toilet rooms. Each container shall be equipped
with an approved type of fountain, approved faucet or other approved dispenser.

c.  All containers used to furnish drinking water shall be thoroughly cleansed and sterilized as
often as necessary to ensure a clean and sanitary water supply.

d.  The common drinking cup for public use is prohibited; either single-service containers or
drinking fountains with sanitary angle head shall be used in lieu thereof.
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29.2(3) Required locations.

a.  Rumning facilities. Drinking water which meets the specifications 0f29.2(1) and 29.2(2) shall be
provided on the following equipment when in use and when offered for use at terminals having servicing
or replenishing facilities:

(1) All locomotives.

(2) Baggage and express cars (where employees are assigned for work en route).

(3) Cabooses.

(4) Camp cars.

b.  Stationary facilities. Drinking water, according to the general specifications shall be made
available at the following locations:

(1) All terminals.

(2) All yard offices.

(3) All stations.

(4) All freight, baggage, and express offices (located on railroad property).

(5) All shops and engine houses.

(6) All bunk or section houses and section headquarters.

(7) All lunchrooms located on railroad property.

(8) All permanent watchmen shelters at public highway crossings.

(9) All maintenance-of-way camps.

(10) All office work areas.

29.2(4) Washing facilities.

a.  General specifications—wash basins—lavatories.

(1) Wash basins or lavatories shall be made of vitrified glazed earthenware, vitreous enameled
metal, or other smooth-finished material, impervious to moisture.

(2) Twenty-four inches of trough or circular wash basin shall be considered the equivalent of one
wash basin. The trough or circular wash basins shall not be equipped with a plug or stopper.

(3) Spring-closing, hand-operated faucets are prohibited in trough wash sinks or circular basins.

b.  Wash basins—availability.

(1) An adequate number of wash basins or lavatories for maintaining personal cleanliness shall
be provided within reasonable access for all employees normally assigned to work at the following
locations: all terminals, all yard offices, all stations, all freight, baggage and express offices (located on
railroad property), all shops and engine houses, all lunchrooms located on railroad property and at all
bunk or section houses.

(2) There shall be provided one lavatory for every 10 employees (men or women) or portion thereof,
up to 100 persons; and over 100 persons, one lavatory for each additional 15 persons or portion thereof.

(3) At least one wash basin shall be located in or adjacent to each toilet room.

c.  Wash basins—supplies.

(1) Hot and cold running water, preferably a combination, shall be supplied to wash basins.

(2) Mechanical drying facilities or individual towels, either paper or cloth, shall be provided. (The
use of common towels is prohibited.)

(3) Waste receptacles shall be provided for used paper towels.

(4) Soap or other suitable cleansing agent shall be supplied at each wash basin.

(5) All supplies shall be adequate to meet the needs for which they are intended, and shall be so
maintained by the employer.

(6) Employees shall exercise care to see that unnecessary waste of supplies does not occur.

29.2(5) Showers, locker rooms, dressing rooms and lockers.

a. Showers.

(1) Showers shall be required when in the judgment of the division of labor services such facilities
are necessary at specified locations to protect employees whose work involves exposure to poisonous,
infectious or irritating material or to excessive dirt, heat fumes or vapors or other materials or substances
injurious to health. Such shower facilities shall be provided in conjunction with adequate and necessary
locker or dressing room facilities.
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(2) Showers shall be provided with a spray fixture connected to an ample supply and pressure of
hot and cold water, preferably mixed by a mixing valve.

(3) Each shower room or compartment shall be constructed of material impervious to moisture.

(4) Each shower compartment shall be not less than 36 inches in width and 36 inches in depth.

b.  Lockers or dressing rooms.

(1) Inall places of employment where, because of the nature of the work, it is necessary to change
clothing, a locker room shall be provided separated from toilet rooms by solid partitions and doors. Such
locker rooms shall have not less than 80 square feet of floor space per ten employees, or fraction, and
for each additional employee not less than 4 additional square feet shall be added thereto. Necessary
furniture such as benches and tables shall be provided.

(2) Such locker or dressing rooms shall be properly lighted, heated to a minimum of 65°F and
adequately ventilated. Where practicable cross-ventilation shall be provided.

¢.  Lockers. In all places of employment where the nature of the employment requires a change of
clothing, individual metal lockers shall be provided. The dimensions of metal lockers shall be not less
than 12 inches wide, 18 inches deep and 72 inches high, exclusive of legs or other base. The lockers
shall be equipped with a shelf and with not less than one clothes hook for each side or equivalent hanger
bar, and also sufficient openings in the door for purposes of ventilation. Wooden lockers are prohibited.

d.  Separate facilities for women.

(1) In instances where women or girls are employed in such activities, the showers, lockers and
dressing rooms used by them shall be separate and apart from those used by the men and boys.

(2) These shall have separate entrances and exits and shall be so marked.

875—29.3(88) Toilets.

29.3(1) General.

a.  Where running water and sewer or septic tank connections are reasonably available, flush-type
toilets and urinals shall be maintained.

b.  Chemical toilets or privies may only be used where it is impractical to install inside toilet or
urinal facilities.

c¢.  No privy, urinal, cesspool, septic tank or other receptacle for human excrement shall be
constructed, maintained or used, except those maintained on moving equipment, which directly or
indirectly drains or discharges over, into or upon the surface of the grounds, or into the waters of the
state, either directly or indirectly, unless the contents of such urinal, cesspool, septic tank or receptacle
for human excrement are subjected to some recognized sterilization treatment approved by the Iowa
department of public health.

29.3(2) Water closets.

a.  Every flush toilet shall have a rim flush bowl or be so constructed as to prevent the accumulation
of fecal matter on the bowl. The bowl shall be constructed of vitrified glazed earthenware, enameled
metal, or other smooth-finished material impervious to moisture.

b.  Every such bowl shall be so installed that the surroundings and floor space can be easily cleaned.

c¢.  No pan, plunger or wash-out water closets are permitted except that pan or double-pan types
are permitted for running facilities.

d.  Every flush toilet shall have a separate hinged seat made of a material, other than metal, which
does not absorb moisture or which shall be finished with varnish or other substances resistant to moisture.

29.3(3) Urinals.

a. Every urinal shall be made of vitrified glazed earthenware, enameled metal or other
smooth-finished material impervious to moisture.

b.  Every urinal shall be located within a toilet room.

c.  Twenty-four inches of trough urinal shall be equivalent to an individual urinal.

d.  Wherever a slab urinal is installed, the floor, for a distance of not less than 24 inches in front of
the urinal shall be sloped toward the urinal drain, and adequate splash guards shall be installed.

e.  Every urinal shall be flushed from a water-supplied tank or through valve, and flush valves shall
be installed with an approved backflow preventer. Every such tank shall furnish an adequate quantity of
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water for each discharge for every fixture. In place of such discharge from a tank or flush valve, water
may be allowed to run continuously over slab or trough urinals.

£ Clear floor space allowed for each urinal or its equivalent shall be not less than two feet in
width; adequate passage shall be allowed.

29.3(4) Chemical toilets. All chemical toilets installed must be of a type approved by the division of
labor services. Containers shall be charged with chemical solution of proper strength and their contents
shall be agitated daily with proper devices provided for that purpose. When containers are more than
two-thirds full, the contents shall be disposed of in an approved manner, such as by burial or into a
public sewer system. The stacks connecting the seats with the containers shall be cleaned as often as is
necessary to keep them in a clean and sanitary condition.

29.3(5) Incinerator toilets. An incinerator toilet may be described as containing a receptacle for
toilet waste to which intense heat is applied obtained from electrical current, gas or some heat-producing
agent.

a.  Allincinerator toilets used on railroad equipment in the state of [owa must be of a type approved
by the division of labor services.

b.  The installation and method of vent